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INTERNATIONAL LAW
AND INTERNATIONAL RELATIONS

Borys Babin, ScD in Law

International Humanitarian University (Odesa), Ukraine

Eduard Pleshko, PhD in Law

Chief of Section of Military Prosecutors’ Office of the Southern Region
of Ukraine

LEGAL QUALIFICATION OF THE DEPORTATION
OF THE CRIMEAN TATAR PEOPLE
AS THE INTERNATIONAL CRIME

Article contains the analysis of legal qualification of the deportation of Crimean Tatar people in
1944-1989 and after 2014 from its historical native land in Crimea according to the principles of
law, norms of international humanitarian and criminal law, to the provision of Soviet and
modern Ukrainian criminal material and process legislation and comparing with the coherent
ECoHR practice. The authors prove that deportation of Crimean Tatars is an international crime,
which has no statute of limitations, and is such that still lasting; that Ukraine has the proper
substantive and procedural jurisdiction for its investigation and the final qualification; that legal
recognition of this deportation as genocide will become ultimate after the commencement of
the relevant decision of the competent court.

Key words: deportation, crimean tatar people, international crime.

Issue of the impartial legal qualification of such phenomenon as a forcible deportation of an ethnic
group from its traditional area of residence is extremely important due to corresponding terrible actions of
states during the 20th century, in particular because of governmental policy concerning the Crimean Tatars.
This problem was primarily researched by historians and legal historians; there should be specified
corresponding fundamental studies of contemporary authors Oleksandr Kopilenko, Yosip Nadolskyi,
Mikola Sivirin, Dinara Havadzhi and Rustem Hayali, articles of Emiliya Andriiv, Dmitro Antipov, Anatoliy
Bratkovskiy, existing analytical and statistical publications', however, they sidestep an issue of the legal
qualification of the deportation of the Crimean Tatars as illegal, criminal actions.

The problem of illegal deportation of ethnic groups by the Soviet authorities has repeatedly become a
subject of legislative activity in the law of Ukraine since 1992. In acts of the President and the Government
of this state the legal assessment of the corresponding actions of the Soviet government has not been given
for a long time. Thus, concerning the issue of the deportees, in the Resolution of the Cabinet of Ministers of
Ukraine of March 14, 1992 No. 132 it was only about the “elimination of distortions and deformations
made in the 40s in the area of national policy”, in decrees of the President of Ukraine of April 14, 1994 No.
165/94 and of April 27, 1999 No. 457/99 it was exceptionally specified about “honouring the memory of
the victims of the deportation” and the need to “restore their rights”; concerning the anniversary of the
deportation of the Crimean Tatars, in the Directive of the President of Ukraine of September 15, 2003
No. 286/2003 it was mentioned about the “honouring the memory of the innocent victims of the totalitarian

regime™”.

! Kormnerko, O.J1. (2002). Asmonomua Pecny6nixa Kpum: npo6remu npasosozo cmamycy. Kuis, 342.; Binyxa,
10., Brnacenko, O. (ynopsa.) (2004). Jenopmosani kpumcoki mamapu, 6oneapu, eipmenu, epexu, Himyi. 30.
odoxymenmis (1998-2003). Kuis, 248; binyxa, 10., Bnacenko, O. (ynopsn.) (2004). [Jenopmosani kpumcoki
mamapu, boneapu, ipMeHU, epeKu, Himyi: dokymenmu, paxmu, ceiouenns (1917-1991). Kui, 463.

* [Tocmanosa npo ymeopenns @ondy denopmosanux napooie Kpumy 1992 (Kabiner MisicTpis Ykpaiuu).
Odgiyivinuil eed-catim Bepxoenoi Paou Yxpainu. <http://zakon4.rada.gov.ua/laws/show/132-92-> (2016,



ISSN 2336-5439 EVROPSKY POLITICKY A PRAVNI DISKURZ

At the same time, in the Decree of the President of Ukraine of April 30, 2009 No. 281/2009
concerning the anniversary of deportation of the Crimean Tatars it was mentioned about condemning
actions of the totalitarian regime', and in the Decree of the President of Ukraine of May 16, 2014 No.
472/2014 it was specified about the deportation “in consequence of the actions of the former Soviet Union’s
totalitarian regime””, but this deportation was not recognized as a crime. The Decree of the President of
Ukraine of March 24, 2015 No. 169/2015 refers to “perpetuate the memory of...the victims...of deportations
and crimes against humanity committed during the war’™, thereby, the content of deportation was separated
from crimes against humanity.

Parliamentary acts of the Verkhovna Rada of Ukraine on issues of the deportation generally defined
such actions of the Soviet authorities as criminal ones for a long time. Thus, the recommendations of the
parliamentary hearings on deportees, approved by the Verkhovna Rada of Ukraine of April 20, 2000
No.1660-11I, stated that “the Ukrainian state certainly condemns the criminal acts against people and
national minorities, who were subjected to forced deportation™ without a clear linkage of this thesis exactly
with the deportation from Crimea. According to Art. 1 of the Law of Ukraine No. 1223-VII of 17 April
2014 ‘On the Restoration of the Rights of Persons Deported on Ethnic Grounds’, the deportation is defined
as the forced migration on ethnic grounds of people, minorities and individuals from their permanent
residence on the basis of decisions made by the state authorities of the former USSR or its republics. Under
Art. 3 of the Act, Ukraine recognizes such deportation as illegal and criminal acts committed against the
peoples, minorities and individuals. At the same time, it is stated that Ukraine recognizes acts of the former
Soviet Union government concerning rehabilitation of the deported persons forcibly displaced from their
places of residence, and restoration of their rights’.

Although according to Art. 4, the deportee can be recognized only by the person deported from the
place of permanent residence, that is the territory of modern Ukraine (primarily, it refers to the Germans
deported from Crimea in 1941 and the Crimean Tatars, ethnic Bulgarians, Armenians and Greeks, persons
without citizenship of the USSR in 1944, and Ukrainians deported from Western Ukraine in 1939-1953),
the action of the Art. 1 and Art. 3 of this law can also be extended to cases of the deportation by the Soviet
authority from other regions: the Germans in 1941 and 1945-1947, Latvians, Lithuanians, Estonians in the
1940-1953, the ethnic groups of the Caucasus (Azerbaijanians, Balkars, Ingush, Karachai, Kurds, Turks,
Khemshils and Chechens) in 1943-1944. Some acts of the authorities of the USSR, mentioned in Art. 3 of
the Law of Ukraine No. 1223-VII concerning the rehabilitation of the deportees, determine such
deportations as a crime. It was “unconditionally” condemned “the practice of forced relocation of entire
nations as the most serious crime that contradicts the international law, the humanistic nature of the
socialist system” and contained the definition of the deportation as “a neglect of human rights and

May, 29); Vkas npo 3axo0u w000 euanysanus nam'asmi scepme oenopmayii 3 Kpumy 1994 (Ilpesunent
Yxpaiun). Ogiyiinuii éed-caiim Bepxosnoi Paou Yxpainu. <http://zakon.rada.gov.ua/laws/show/165/94>
(2016, May, 29); Vkaz npo 3axoou wooo swanysanus nam'ami scepme oenopmayiti 3 Kpumy 1999
(ITpesunent Ykpaiuu). Ogiyitinuii se6-caiim Bepxosnoi Paou Ykpainu. <http://zakon.rada.gov.ua/laws/
show/457/99> (2016, May, 29); Posnopsooicenns npo 60-my piunuyto denopmayii 3 Kpumy kpumcorux
mamap i oci6 inwux nayionaronocmeni 2003 (Ilpesunent Ykpaiuu). Oghiyitinuii se6-caiim Bepxosnoi Paou
Yxpainu. <http://zakon4.rada.gov.ua/laws/show/286/2003-p> (2016, May, 29).

' Vikaz npo 3axoou y 36'a3ky 3 65-mu poxosunamu denopmayii 3 Kpumy KpumcoKkux mamap ma imuux ocié 3a
Hayionanvrorw ozuaxor 2009 (Ilpesunent Ykpainn). Ogiyitinuti 6éed-catim Bepxoenoi Padu Ykpainu.
<http://zakon4.rada.gov.ua/laws/show/281/2009> (2016, May, 29).

% Vkas npo Jenv 6opomw6u 3a npasa kpumcokomamapcukozo napody 2014 (Ipesunent Yxpainn). Ogiyitinui
6eb-catim Bepxosnoi Paou Yxpainu. <http://zakon4.rada.gov.ua/laws/show/472/2014> (2016, May, 29).

3 Vkas npo 3axoou 3 8idsnavenns v 2015 poyi 70-i piunuyi Ilepemocu Hao Hayusmom y €gponi ma 70-i piunuyi
sasepuienns J[pyeoi ceimosoi gitinu 2015 (Ilpesnpent Ykpaiun). Ogiyitinuii 6e6-caiim Bepxosnoi Paou
Vxpainu. <http://zakond.rada.gov.ua/laws/show/169/2015> (2016, May, 29).

* [locmanosa npo pexomendayii napnamenmcokux cryxams "IIpo6emu 3aK0HO0ABU020 6Pe2yIOEANHS MA
peanizayii 0epaircarol nosimuKu wooo 3abe3nedenHs npas KPUMCbKOMamapcbKo2o Hapooy ma HayiOHANbHUX
MeHWUH, SIKI Oyau 0enopmosati i 000posiivho nosepmaiomscs 6 Ykpainy 2000 (BepxoBna Pana Ykpainu).
Odiyininuil 6ed-catim Bepxoenoi Paou Yxpainu. <http://zakon4.rada.gov.ua/laws/show/1660-14> (2016,
May, 29).

> 3axon npo 6iOHOGIEHHA NPag ocib, denopmosanux 3a HayionanbHoio o3naxoio2014 (Bepxosra Pana Vipainn).
Odgbiyitinuti éed-catim Bepxoenoi Paou Ykpainu. <http://zakon4.rada.gov.ua/laws/show/1223-18> (2016,
May, 29).
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humanitarian norms at the state level” in the Declaration of the Supreme Soviet of the USSR of November
16, 1989 No.772-1".

To implement the requirements of this Declaration, the Decree of the Supreme Soviet of the USSR
No. 2013-I of March 7, 1991 abolished all the acts of the Supreme Soviet of the USSR about restrictions of
rights of the deportees and elimination of their national autonomies; the executive authorities of the USSR
were assigned to abolish corresponding regulations of the 40-60's of the XXth century on issues of the
deportation and restriction of the deportees’ rights”. It was specified about the “policy of arbitrariness and
lawlessness, which was practiced at the state level in relation to these people” by the Law of the Russian
Soviet Federative Socialist Republic (RSFSR) ‘On the Rehabilitation of Repressed Peoples’ of April 26,
1991. Art. 1 of this Law assigned to rehabilitate all repressed peoples of the RSFSR by “recognizing the
illegal and criminal repressive acts against these people”. This Law retains its validity in modern Russian
F3ederation, it contains references to the mentioned Declaration of the Supreme Soviet of the USSR No.772-
I

After the collapse of the Soviet Union some intergovernmental agreements in the post-Soviet space
returned to the issue of the qualification of the deportation. Thus, in its preamble the Agreement of October
9, 1992 ‘On Issues Related to the Restoration of Rights of Deported Persons, National Minorities and
Peoples’ unconditionally condemned “the existed in past the totalitarian practice of the forced resettlement
of people, ethnic minorities and individual citizens of the former USSR as “crimes that are contrary to
universal, humane principles™. This agreement, concluded between the CIS countries, has not been ratified
by Russia and became invalid for acceded states (Azerbaijan, Armenia, Belarus, Kazakhstan, Kyrgyzstan,
Tajikistan, Ukraine and Uzbekistan) on June, 2013. The current Agreement between the Governments of
Ukraine and Uzbekistan of 20 February 1993 ‘On Cooperation Regarding the Voluntary Organized Return
of Deportees, National Minorities and Peoples to Ukraine in the preamble recognizes “repressive acts
against individuals, national minorities and peoples who have suffered from forcible resettlement” as illegal
and criminal’.

Thus, deportations of ethnic groups by the Soviet authorities were recognized as a crime in the
normative acts of the latest years of existence of the USSR, they are defined as criminal in the national
legislation and in some international agreements. The issue of the criminal qualification of the deportations
of Soviet period as a crime remains unsolved, because all the mentioned Soviet and post-Soviet normative
acts bypass it. National and international judicial practice on the criminal qualification of the Soviet
deportations is absent.

International humanitarian law undoubtedly considers the deportation of civilians as an international
crime. Even in Art. 23 of the Lieber Code of 1863 it is contained the prohibition of the forceful expulsion of
civilians to “remote areas”. The mention of the forced resettlement (deportation) as a war crime was in the

! Jexnapayis npo 6usHanHs HE3AKOHHUMU | 3TOYUHHUMU PENPECUBHUX AKMIE NPOMIL HAPOOi8, AKUX GYII0 NiOOAHO
HAacuIbCmeeHoMy nepeceiientio, i 3abesneuenns ixnix npas 1989 (Bepxosua Pana YPCP). Ogiyiiinuii se6-
caum Bepxosnoi Paou Ykpainu. <http://zakon4.rada.gov.ua/laws/show/v0772400-89> (2016, May, 29).

? [locmanosa npo ckacyeamnus 3akoH00aguux akmis y 36'a3xy 3 Jexnapayicio Bepxosnoi Paou CPCP 6io 14
aucmonaoda 1989 poxy "Ipo susnanHs He3aKOHHUMU T 3N0YUHHUMU PENPECUBHUX AKIMI6 NPOMU HAPOOis, AKUX
010 nNi00AHO HACUTLCBEHOMY nepeceleHHo, I 3abesneuenns ixuix npag” 1991 (BepxosHa Pama YPCP).
Odiyininuil 6ed-catim Bepxoenoi Paou Ykpainu. <http://zakon4.rada.gov.ua/laws/show/v2013400-91> (2016,
May, 29).

3 3axon o peabunumayuu pepeccuposanmvix napodos 1991 (Bepxosusiit Coser Poccuiickoit deepaTnBHOit
Counanucruueckoit Pecrryosuku. <https://www.referent.ru/1/4956> (2016, May, 29).

* Coenawenue no 6onpocam, céA3aHHbIM ¢ 60CCMAHOBIEHUEM NPAS OCROPMUPOSAHHBIX JIUY, HAYUOHATBHBIX
MeHbuwuHcma u Hapooog 1992. Odgiyitinuil ee6-caiim Bepxoenoi Paou Ykpainu. <http://zakon4.rada.gov.
ua/laws/show/997 090> (2016, May, 29).

> Veooa mioe Ypsioom Vpainu i Ypsoom Pecny6nixu Vsbexucman npo cnispo6imuuymeo uodo 006posineiozo
O0pP2aHi308aH020 NOBEPHEHHS 0eNOPMOBAHUX 0CIO, HAYIOHANLHUX MEeHWUH | Hapodis ¢ Ykpainy 1993.
Odgiyininuil 6ed-catim Bepxoenoi Paou Yxpainu. <http://zakon4.rada.gov.ua/laws/show/860 341> (2016,
May, 29).

S Instructions for the Government of Armies of the United States in the Field (Lieber Code) 1863. Official web-
site of ICCR. <https://www.icrc.org/applic/ihl/ihl.nsf/xsp/.ibmmodres/domino/OpenAttachment/ applic/ihl/
ihL.nsf/A25AA5871A04919BC12563CD002D65CS/FULLTEXT/IHL-L-Code-EN.pdf> (2016, May, 29).
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Declaration signed at St. James's palace, London, 1942'. According to Art. 6 “b” and “c” of the Charter of
the International Military Tribunal of 1945, deportation to slave labor or for any other purpose of civilian
population of or in occupied territory is a war crime and deportation, and other inhumane acts committed
against any civilian population, before or during the war; or persecutions on political, racial or religious
grounds in execution of or in connection with any crime within the jurisdiction of the Tribunal is a crime
against humanity”; in the sentence of the Nuremberg Trial there is a reference to the deportation of the
populgltion of the occupied territories attached to Germany by its state’s authorities as an international
crime’.

According to Art. 2 of the Convention on the Prevention and Punishment of the Crime of Genocide
of 1948*, which was signed by the Ukrainian SSR on December 16, 1949, ratified with reservations on July
22, 1954 and withdrawn of the reservations in the Decree of Ukrainian Parliament of March 14, 1989 No.
7248-XI°, genocide means any of the following acts committed with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such: killing members of the group; causing serious bodily or
mental harm to members of the group; deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part; imposing measures intended to prevent births within
the group; forcibly transferring children of the group to another group.

According to Art. 3 of this Convention, the following acts shall be punishable: genocide; conspiracy
to commit genocide; direct and public incitement to commit genocide; attempt to commit genocide;
complicity in genocide. The mentioned element of a crime does not envisage directly the deportation as a
form of genocide; to qualify the deportation as genocide it is necessary to prove at least the intention of the
organizers of such deportation to the full or partial destruction of the corresponding ethnic group as a result
of the deportation and directly related processes. This thesis of the need to prove the intent of the organizers
of the deportation was particularly contained in paragraph 214 of the Sub-Commission’s on Prevention of
Discrimination and Protection of Minorities of the United Nations Commission on Human Rights
preliminary report ‘The Human Rights Dimensions of Population Transfer, including the Implantation of
Settlers’ of July 6, 1993 E/CN.4/Sub.2/1993/17° and in paragraph 23 of the preliminary UN report with the
same name of June 30, 1994 E/CN.4/Sub.2/1994/18’.

The authors of the mentioned UN report of 1993 noted that the cumulative effects of population
transfer appear to coincide with the ethnocidal process as characterized to involve a State destroying or
usurping control over the vital cultural elements or resources of a distinct population, people or nation, up
to and including the ultimate elimination of such elements (paragraph 100) and the cumulative effects of
population transfer may, therefore, coincide with one or more of the definitions of genocide (paragraph 101

! Allied Declaration Condemning German Atrocities in Occupied Territories; Proposal for the Creation of A
United Nations Comission for the Investigation of War Crime 1942 <http://images.library.wisc.edu/FRUS/
EFacs/1942v01/reference/frus.frus1942v01.10006.pdf> (2016, May, 29).

% Vemas MeaicOynapoonozo 60ennozo mpubynana ons cyoa u HaKa3anus 2Na6HbIX 0EHHbIX NPECIYNHUKOS
esponetickux cmpan ocu 1945. Ogiyiinuii ee6-cavim Bepxosnoi Padu Yxpainu.
<http://zakon4.rada.gov.ua/laws/show/998 201> (2016, May, 29).

3 Topmenun, K.I1., Pynenko, P.A., Hukuruenko, U.T. u ap. (1954). HropuGeprckuii mporiecc: B 2-x Tomax. Tom
2. Mockaa, 1160.

* Kongenyus o npedynpescoenuu npecmynienus eenoyuda u naxasanuu 3a nezo 1948. Opiyiinuii ee6-caiim
Bepxosnoi Paou Vkpainu. <http://zakon4d.rada.gov.ua/laws/show/995 155> (2016, May, 29).

> Vkas no susmms 3po6nenux pauiwe sacmepexcens Yipaincokoi PCP npo nesusnanns 0606'13x060i
ropucouxyii Misicnapoonoeo Cydy OOH wiodo cnopie npo miymauenHs i 3acmocy8ants paody MiHCHAPOOHUX
0oeosopie 1989 (Ilpesuniym Bepxosroi Pagu YPCP). Oghiyitinuii ee6-caiim Bepxosnoi Paou Ykpainu.
<http://zakon4.rada.gov.ua/laws/show/7248-11> (2016, May, 29).

% The Human Rights Dimensions of Population Transfer, Including the Implantation of Settlers. Preliminary
report prepared by Mr. A.S. Al-Khasawneh and Mr. R. Hatano E/CN.4/Sub.2/1993/17, Sub-Commission on
Prevention of Discrimination and Protection of Minorities 1993 (UN Comission on Human Rights). UN
official database. <https://documents-dds-ny.un.org/doc/UNDOC/GEN/G93/142/08/PDF/G9314208.pdf?
OpenElement> (2016, May, 29).

" The Human Rights Dimensions of Population Transfer, Including the Implantation of Settlers. Progress report
prepared by Mr. Awn Shawhat Al-Khasawneh, Special Rapporteur E/CN.4/Sub.2/1994/18 Sub-Commission
on Prevention of Discrimination and Protection of Minorities 1994 (UN Comission on Human Rights). UN
official database. <https://documents-dds-ny.un.org/doc/UNDOC/GEN/G94/131/62/PDF/G9413162.pdf?
OpenElement> (2016, May, 29).
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of the report). It is specified in paragraph 215 of the report of 1993 that awareness of the destructive effects
of the transfer on the affected group, concurrent with continued governmental involvement or failure to
undertake action to terminate the transfer, would render ineffective a Government’s claim to lack of intent.

Paragraph 213 of the mentioned report of 1993 states that when removal of people... is accompanied
by more obvious measures of physical destruction vis-a-vis that particular group, such as forced abortions,
prohibition of the use of an original language, imprisonment, killings and torture, the connection of
population transfers to genocide becomes most evident. Characteristically, while stating in paragraph 211
that several cases of transfer of the population in the twentieth century may relate to the definition of
genocide, provided in the Convention of 1948, the UN report’s of 1993 authors referred to examples of the
forced transferring of Baltic peoples from their countries by the USSR in 1941-1952. In the Final Report of
the mentioned UN Sub-Commission on Prevention of Discrimination and Protection of Minorities ‘Human
Rights and Population Transfer’ of June 27, 1997 E/CN.4/Sub.2/1997/23", which summarized the results of
processing of the mentioned UN reports of 1993 and 1994, according to Paragraph 11, deportations under
the guise of national security or other military imperative can be identified as a form of the forced transfer,
also in paragraph 65 of this report of the UN it is said that acts such as ethnic cleansing, dispersal of
minorities or ethnic populations from their homeland within or outside the State, and the implantation of
settlers are unlawful, and engage State responsibility and the criminal responsibility of individuals.

The Resolution 1997/29 ‘Freedom of Movement and Population Transfer’ of August 28, 1997 of the
mentioned Sub-Commission, which was approved due to the results of the mentioned reports of 1993-1997,
recognized practices of forcible exile, mass expulsion and deportations, forcible population exchange,
unlawful evacuation, ‘ethnic cleansing’ and other as forms of the forcible displacement of populations
within a country or across borders not only deprive the affected populations of their rights to freedom of
movement but also threaten the peace and security of States’.

The above processes in the UN institutions have influenced the codification of international criminal
law embodied in the Rome Statute of the International Criminal Court of July 17, 1998°. In particular, Art.
6 of the Rome Statute, signed but not ratified by Ukraine, contains a definition of genocide that is
completely identical to the one given in the Convention of 1948. At the same time, Art. 7 of the Rome
Statute envisages separate from the genocide element of crimes against humanity in the form of deportation
or another forcible transfer of population, that is defined as forced displacement of the persons concerned
by expulsion or other coercive acts from the area in which they are lawfully present, without grounds
permitted under international law. Such a crime should be committed as part of a widespread or systematic
attack directed against any civilian population, with knowledge of the attack.

Art. 8 of the Rome Statute points at such international war crime different from genocide as unlawful
deportation or transfer or unlawful confinement as a serious violation of Geneva Conventions of 1949 when
it is committed as part of a plan or policy or as part of a large-scale commission of such crimes. In articles
49 and 147 of the Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War of
August 12, 1949 there is a prohibition of the deportation committed by authorities of the belligerent State
exceptionally in relation to the population of the occupied territories, or other categories of people of the
opposite side of an international armed conflict, but not relatively to its own population, as it mainly was in
the USSR.

The foregoing proclaims that depending on circumstances of its realization, the deportation of groups
of population is considered by contemporary international law as a crime against humanity or a war crime,
other than genocide. The deportation by the Soviet authorities of ethnic groups generally may be qualified
as a crime against humanity, other than genocide. Thus, for instance, it is difficult to imagine that while

" Human Rights and Population Transfer. Final report of the Special Rapporteur, Mr. Al-Khasawneh
E/CN.4/Sub.2/1997/23 Sub-Commission on Prevention of Discrimination and Protection of Minorities 1997
(UN Comission on Human Rights) UN official database. <https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G97/129/24/PDF/G9712924.pdf?OpenElement> (2016, May, 29).

? Freedom of movement and population transfer : Sub-Commission on Prevention of Discrimination and
Protection of Minorities resolution 1997/29, 1997 (UN Sub-Commission on Prevention of Discrimination
and Protection of Minorities). <http://www.refworld.org/pdfid/404350a94.pdf> (2016, May, 29).

3 Pumckuti cmamym mevncoynapoono2o yeonosnozo cyoa 1998. Ogiyiiinuii ée6-caiim Bepxosnoi Paou Vpainu.
<http://zakon4.rada.gov.ua/laws/show/995 588> (2016, May, 29).

* Kongenyis npo 3axucm yusinbrnozo nacenenns nio uac gitinu 1949. Opiyisinuii ee6-caiim Bepxoenoi Paou
Yxpainu. <http://zakon4.rada.gov.ua/laws/show/995 154> (2016, May, 29).

11



ISSN 2336-5439 EVROPSKY POLITICKY A PRAVNI DISKURZ

deporting ethnic Armenians from the Crimea in 1944, the USSR aimed to destroy this ethnic group (after
all, no restrictions on rights regarding Armenians lived at that time in the Armenian SSR, and in other
regions of the USSR were imposed by the Soviet authorities nor in 1944 or later). At the same time, such
deportation of the Crimean Tatars may be qualified as genocide as long as proving intent of the Soviet
authorities that implemented the deportation to implement full or partial destruction of the corresponding
ethnic group as indigenous people through depriving its historical homeland and also destroying its national
elite during continuous repressions.

Afterwards, the deportation of the Crimean Tatars has been recognized as genocide by the
Verkhovna Rada’s of Ukraine Resolution of November 12, 2015 No. 792-VIII. This act of the Parliament
of Ukraine referred to the provisions of the Convention on the Prevention and Punishment the Crime of
Genocide, and at the same time stated that “systematic pressure on the Crimean Tatars, repressions of
citizens of Ukraine on a national basis, organization of prosecutions of the Crimean Tatars motivated
ethnically and politically, their bodies such as the Mejlis and Kurultai of Crimean Tatars is a conscious
policy of ethnocide of the Crimean Tatars in the temporarily territory of Ukraine occupied by the state
authorities of the Russian Federation beginning from the date of temporary occupation™'.

Later these theses of the Resolution No. 792-VIII were expanded in the parliamentary Resolution
‘On the Appeal of the Verkhovna Rada of Ukraine to the United Nations, the European Parliament, the
Parliamentary Assembly of the Council of Europe, the OSCE Parliamentary Assembly, World Leaders and
All Members of the International Community regarding the Commemoration of the Victims of the
Genocide of the Crimean Tatar People and the Condemnation of Violations by the Russian Federation of
the Rights and Freedoms of Crimean Tatars’ approved by the parliament on May 11, 2016. The paradox in
this situation is the fact that the criminal legislation of Ukraine does not envisage a specific qualification of
such a crime against humanity as ethnocide; comparison of the categories of “ethnocide policy” and
genocide is possible only on the results of a detailed investigation of the situation judicially.

In the absence of the proved by court current fact of the implementation of genocide of the deported
Crimean Tatars as a goal of the Soviet authority, criminal qualification of this deportation precisely as a
crime of genocide or other crimes against humanity may have legal consequences only if such qualification
is implemented in conditions of criminal proceedings by court and authorities with appropriate jurisdiction
for crimes against humanity according to criminal procedure legislation of Ukraine — namely by the
Security Service of Ukraine and the Prosecutor's Office of Ukraine. Therefore an issue of a correct applying
of substantive and procedural criminal law concerning a possible statute of limitations of the crime of
deportation, a possibility of an extension of the current criminal legislation of Ukraine or valid at the time
of deportation the legislation of the Soviet Union in such conditions by the mentioned bodies.

As for the statute of limitations, there should be stated the following. According to Art. 1 of the
Convention ‘On the Non-Applicability of Statutory Limitations to War Crimes and Crimes Against
Humanity’ of 1968, ratified by the Ukrainian SSR on 25 March 1969, no statutory limitation shall apply to
the “grave breaches” enumerated in the Geneva Conventions of 1949 and to the war crimes and crimes
against humanity defined in the Charter of the International Military Tribunal, Nurnberg, and also to the
facts of “eviction by armed attack or occupation” and separately to the acts of genocide.

In accordance with the requirements of the Convention of 1968 and the Part 5 of Art. 49 of the
Criminal Code of Ukraine, the possibility of criminal proceedings on the facts of any deportation on ethnic
grounds is independent of limitations that have passed since the period of the respective events. In
particular, the statute of limitations is not applied in Ukraine in case of committing crimes against the peace
and security of mankind®. Moreover, crime of deportation as a form of forced resettlement cannot be
considered as completed after the completion of the forced relocation. Standing of the deported population
in locations where they were forcibly relocated to, without providing to the representatives of such
population a possibility of the return if they so wish on the territory of traditional residence, is the logical
continuation of forced resettlement, and it is combined with the resettlement through the single intent and

purpose.

! Ilocmanosa npo BU3HAHHI 2eHOYUOY KPUMCbKomamapcokozo Hapody 2015 (Bepxosha Paga Ykpaiun).
Odiyinnuil eed-catim Bepxosnoi Paou Yxpainu. <http://zakon3.rada.gov.ua/laws/show/792-19> (2016, May,
29).

* Konsenyis npo He3acmocyeants cmpoKy 0asHocmi 00 60EHHUX 310YUHIE | 3104uHie npomu modcmea 1968.
Odiyitinuti ed-catim Bepxoenoi Paou Ykpainu. <http://zakon4.rada.gov.ua/laws/show/995 168> (2016,
May, 29).
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Part of the Crimean Tatars and other deported ethnic groups still live in areas of Central Asia; the
opposition of their return to the historical homeland was consistently realized by state authorities of the
USSR in various forms from 1944 to 1989; such opposition has been realized by authorities of the Russian
Federation in the temporarily occupied territories of Ukraine since March 2014. There are numerous facts
of the repeated deportation in 2014-2016, thus, authorities of the Russian Federation prohibit the Crimean
Tatars an entry to the Crimea and create conditions for their departure from the peninsula in order to save
their lives and freedoms by concocting criminal proceedings, proclaiming “fight against extremism” and
“fight against terrorism”.

As we have seen above, the international criminalization of forced resettlements occurred in 1945, of
genocide in 1948, of war crimes against civilian population in 1949; the USSR and the Ukrainian SSR
joined the relevant agreements in 1955 in the period when all limitations regarding the deported ethnic
groups acted in the USSR in the same scope as at the time of deportation.

Non-alignment of Ukraine to the Rome Statute that criminalizes a crime of deportation as a crime
against humanity is a certain problem, because in the section XX “Crimes against Peace, Human Security
and the International Rule of Law” of the current Criminal Code of Ukraine' the corresponding norms of
the Rome Statute have not been implemented so far, and the Criminal Code establishes liability for
aggression, war crimes (Art. 436-440) and genocide (Art. 442), but not for other crimes against humanity.
In criminal legislation of the Soviet period the liability for crimes against humanity and genocide was not
established; the Criminal Code does not explicitly provide for the possibility of retroactive application. At
the moment of the deportation from Crimea the corresponding actions were under the jurisdiction of the
Criminal Code of RSFSR of 19267, it established liability at least for abuse of authority or official position,
abuse of power or official authority, that resulted in a violation of legally protected rights and interests of
citizens (articles 109 and 110, respectively, envisaging imprisonment for an indefinite period of not less
than 6 months); violence and use of weapons, painful actions and the ones insulting dignity envisaged the
liability including shooting at the time of the specified abuse (Part 2 of Art. 110).

Brigandage that contributed to the death of the victim and a premeditated murder for the purpose of
facilitating the commission of another crime, according to the Code of 1926, envisaged the liability to 10
years of imprisonment (item "G" of Art. 136, Part 3 of Art. 167). The mentioned Code envisaged the
imprisonment for a term not less than one year for exceeding of granted rights by the military of command,
administrative, economic and political staff, and for abuse of rights, that caused important consequences
(Articles 193-12), meanwhile, illegal violence against the civilian population committed by military
personnel in wartime under aggravating circumstances envisaged uncontested highest measure of social
protection — the shooting (Articles 193-18). These norms have been put into the Criminal Code of republics
due to the All-Union Provisions on War Crimes of July 27, 1927 approved by the Soviet Central Executive
Committee and the Council of People's Commissars® and they were valid in the mentioned edition until the
reform of 1957-1961.

Being important for solving the problem of jurisdiction, articles 14 and 16 of the Code of 1926
proclaim that the statute of limitations for the crimes listed above is 10 years since the commission;
however, the Code of 1926 circumvented the problem of the time of commission of having prolonged
character crimes. According to the notes to the Art. 14, added on June 6, 1927, it was added that the
revision of the statute of limitations for committing counterrevolutionary crimes was imposed on the court’s
consideration (without the right of applying the shooting in such cases), and regarding perpetrators of
“actions and an active struggle against the working class and the revolutionary movement” before 1917 and
during the Civil War of 1918-1922 there was envisaged the possibility of applying retroactive norms of the
Code of 1926, both the revision of the statute of limitations and the possibility of shooting the convicted
person were decided in court. At the same time, according to Art. 16 of the Code of 1926, “if one or another
socially dangerous act is not directly provided by this Code, the foundation and limits of the liability for it
are determined by reference to the articles of the Code, providing for the most similar crime by the nature”.

Thus, this code envisaged the fundamental possibility of both the retroactive application of its norms

" Kpuminanonuii kodexe Yipainu 2001 (Bepxosua Pamga Ykpaiun). Ogiyiiinuii ée6-caiim Bepxosnoi Paou
Vrpainu. <http://zakond.rada.gov.ua/laws/show/2341-14> (2016, May, 29).

* Kpuminansnuii kodexe PCOCP 1927 (LlentpanbHplii ucnonautensubii komurer CCCP).
<https://ru.wikisource.org/wiki/YronoBusiii_kxogexc PCOCP_1926 roma/> (2016, May, 29).

3 Honoxcenue o eounckux npecmynnenusx 1927 (LlenTpabHblit nenonautenshbiii komurer CCCP).
<http://www.libussr.ru/doc_ussr/ussr_3325.htm> (2016, May, 29).

13



ISSN 2336-5439 EVROPSKY POLITICKY A PRAVNI DISKURZ

without considering the limitation period and application of its provisions by analogy. Regarding
deportation on ethnic grounds, these principles may reasonably be applied at the same time by analogy
concerning retroactivity of penalties and the non-application of the statute of limitations (deportation has
common features with “counterrevolutionary crimes”) and by analogy with crimes envisaged by Articles
109 and 110, item "G" of Art. 136, Part 3 of Art. 167, Articles 193-12, 193-18 of the Criminal Code of
1926 concerning establishing limitation of liability of guilty persons. It leads to the possible criminal
punishment for the crime of deportation even according to the Criminal Code of Ukraine, 2001 (and it is
obviously more gentle concerning sanctions for the relevant crimes) in accordance with the principles of
nullum crimen sine lege and nullum poena sine lege.

The application of the criminal legislation concerning the crimes committed by the Soviet authorities
should be implemented by taking into account the Case Kononov v. Latvia that had been considered by the
European Court of Human Rights concerning the fact of the application of Articles 6-1, 45-1, 68-3 of the
Criminal Code of Latvia of 1961 to the war crimes, committed by the Soviet partisan in 1944, Under the
mentioned articles imposed by laws of Latvia in 1993, it was envisaged the retroactive effect of the criminal
law for war crimes and crimes against humanity (including deportation) and abolished the statute of
limitations. In the Decision of the European Court of Human Rights of 24 July 2008 the application of the
mentioned norms in the Case of Kononov in 2004 was recognized as the violation of Art. 7 of the
Convention for the Protection of Human Rights and Fundamental Freedoms of 1950'.

This fundamental Convention specifies in Art. 7 ‘No Punishment without Law” that no one shall be
held guilty of any criminal offence on account of any act or omission which did not constitute a criminal
offence under national or international law at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time the criminal offence was committed. At the same
time, in Part 2 of this article it is permitted a possibility of the trial and punishment of any person for any
act or omission which, at the time when it was committed, was criminal according to the general principles
of law recognised by civilised nations®.

The appeal of Latvia of this Case to the Grand Chamber of the ECHR regarding the application in
this case of Part 2 of the Art. 7 of the Convention of 1950 led to significant consequences. Having analyzed
the Criminal Code of the RSFSR of 1926, the ECHR specified in the Judgement of the Grand Chamber of
17 May 2010 that Art. 14 of the Criminal Code of 1926 with its limitation periods applicable to crimes
foreseen by that Code only, and “could have had no application to war crimes sourced under international
law”; there was no provision in that Code saying that its prescription provisions could have had any such
application (Paragraph 230 of the Judgement). Therefore, being based on analysis of the RSFSR Criminal
Code of 1926, in 2004 the ECHR decided that finding the Soviet partisan guilty of war crimes of 1944 is
not a violation of the requirements of Paragraph 1, Art. 7 of the Convention of 1950°.

In the Judgement, the ECRH stated that a domestic prosecution for war crimes in 1944 would have
required from Latvian courts the reference to international law, not only as regards the definition of such
crimes, but also as regards the determination of any applicable limitation period. However, international
law in 1944 was silent on the subject; previous international declarations on the responsibility for, and
obligation to prosecute and punish, war crimes did not refer to any applicable limitation periods. Herewith,
the ECHR did not pay attention to the Art. 16 of the Code of 1926, which could be its additional argument;
at the same time, the coerced position of the ECHR can be easily applied as an additional legal basis to the
issue of justifying the criminal proceedings for deportation on ethnic grounds of the Soviet period.

The important is Paragraph 241 of the Judgement of the ECHR of 17 May 2010, in which the court
pointed out that “it is legitimate and foreseeable for a successor State to bring criminal proceedings against
persons who have committed crimes under a former regime”. Herewith, “successor courts cannot be
criticised for applying and interpreting the legal provisions in force at the material time during the former
regime, but in the light of the principles governing a State subject to the rule of law and having regard to the

' Judgement of the European Court On Human Rights on Case of Kononov v. Latvia (Application no. 36376/04)
2008 (European Court On Human Rights). Official web-site of ECoHR. <http://europeancourt.ru/
uploads/ECHR Kononov_v_Latvia 24 07 2008.pdf> (2016, May, 29).

? Koneenyis npo 3axucm npas noOunu i 0CHOBONONoNcHUX c60600 1950. Ogiyiiinuii eeb-caiim Bepxosnoi Pau
Yxpainu. <http://zakond.rada.gov.ua/laws/show/995 004> (2016, May, 29).

} Judgement of the Grand Chamber of the on Case of Kononov v. Latvia (Application no. 36376/04) 2010
(European Court On Human Rights). Official web-site of ECoHR.
<http://europeancourt.ru/uploads/ECHR Kononov v _Latvia 17 05 2010.pdf> (2016, May, 29).
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core principles on which the Convention system is built”.

The above undoubtedly confirms practical possibility of implementation in Ukraine criminal
proceedings concerning deportations of Ukrainians and Crimean Tatars on ethnic grounds, committed by
the Soviet authorities in 1939-1953. This possibility has become almost confirmed, when on December,
2015, the Investigation Department of the Prosecutor's Office of the Autonomous Republic of Crimea
(which is based in Kiev now) initiated criminal proceedings under Art. 442 ‘Genocide’ of the Criminal
Code of Ukraine on the fact of deportation of the Crimean Tatars.

As it followed from the response of the head of the Security Service of Ukraine (SSU) to the deputy
inquiry of May 5, 2015 Ne 24/5/T-28, in 2009 the SSU jointly with the Prosecutor General’s Office of
Ukraine started pre-investigation of the facts of illegal resettlement of ethnic groups of Crimea in 1944; the
special department was established in the Investigation Department of the Head-Office of the SSU of the
Autonomous Republic of Crimea by the order of the Chairman of the SSU. The investigators of this
department collected evidences of the illegal deportation of the indigenous population of Crimea until 2010,
but after that the work of the investigators has been suspended, the subdivision was disbanded, the materials
collected in 2014 were not taken out by the SSU from the occupied Crimea and were captured by the
Russian Federation authorities.

Hence, the proceedings of the Prosecutor's Office of the Autonomous Republic of Crimea are
actually started from scratch and need the assistance of the remedial structures. These proceedings are
practically feasible in Ukraine, particularly in the conditions of inhabitation of some victims of the
corresponding deportation or their legal representatives in Ukraine, the presence of numerous historical
data, etc. Ukrainian citizens, who were victims of the deportation from its beginning or became such
victims by being born in locations of special settlements, are still alive; also there are witnesses and co-
participants of the deportation of 1944 and of unlawful actions to counteract the return of deportees and
their descendants to Crimea in 1954-1989 by the Soviet authorities, party organs and structures of the KGB
of the Ukrainian SSR, and they live now in Ukraine.

According to the Provision on the Ukrainian Institute of National Remembrance approved by the
governmental Resolution of December 12, 2014 No. 684, this Institute, as the authorized central executive
body, assigned with the function of submission of proposals to the Minister of Culture to provide
assessment of forced deportations, actions of organizers and executors of these crimes and the
consequences of their actions for Ukraine and the world'. According to the letter of the Institute of April 22,
2015 No. 01/301, this body has confirmed an opportunity and recognized the implementation of the proper
legal qualification of the deportation on ethnic grounds as expedient.

Therefore, material processing of relevant criminal proceedings should be implemented by bodies of
the SSU, prosecution and trial with the interaction of representatives of the Ukrainian Institute of National
Remembrance and other similar institutions. Moreover, considering the role of military personnel and
commanders of the Soviet Army and the NKVD, the Ministry of International Affairs, the Ministry of State
Security and the KGB of the USSR in the processes of organizing the deportation, detenting the deportees
in a special settlement regime in 1944-1956 and countering to their return in the Ukrainian Crimea in 1956-
1989 (by the way, since 1967 such countering have become illegal by the Soviet legislation), there should
be noted a certain role of the military prosecutor's offices in the relevant processes. Institutional
arrangements for such cooperation may become the basis for the new scientific research.

Consequently, the deportation of Crimean Tatars from the Crimea is an international crime, which
has no statute of limitations, and is such that still lasting. Ukraine has the proper substantive and procedural
jurisdiction for its investigation and the final qualification; legal recognition of this deportation as genocide
will become ultimate after the commencement of the relevant decision of the competent court. Taking into
consideration the lasting occupation of Crimea by the Russian Federation, it is necessary to assist the
relevant criminal investigation of the Ukrainian authorities from the side of remedial structures, historical
institutions, representative and social structures of the Crimean Tatars.

! ITocmanosa npo desxi numanns Yipaincokozo incmumymy nayionansnoi nam 'smi 2014 (Kabiner Minicpis
VYxpaian). Oghiyitinuii geo6-caiim Bepxoenoi Paou Ykpainu. <http://zakon4.rada.gov.ua/laws/show/684-2014-
> (2016, May, 29).
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THE GENOCIDE AGAINST THE RUSSIAN-SPEAKING
POPULATION OF DONBASS REGION: REALITY
OR MYTH? (LEGAL ANALYSIS)

The article analyses allegations of the Investigative Committee of the Russian Federation
concerning the genocide of the Russian-speaking population in Donbass region. The
jurisdictional basis of the allegations is discussed, as well as the possibility of Ukrainian high
officials to apply immunities. The author also provides a detailed comparison of the provisions of
the Russian legislation dealing with the crime of genocide with the corresponding provisions of
the Genocide Convention. Based on the case law of the ad hoc international criminal tribunals
and the International Court of Justice, the validity of the qualification of the situation in the
Eastern Ukraine as genocide is concerned. Specifically, the article considers the issue of
designation of a group as “national” and “Russian-speaking”, and analyses specific features of
Ukrainian language legislation which might have led to respective allegations.

Key words: genocide, universal jurisdiction, functional immunities, national groups, Russian-
speaking population

The qualification of the conflict in Eastern Ukraine is a highly debated issue both in terms of national
and international law. It becomes even more controversial taking into account political interests involved.
Thus, in 2014 and 2015 the Investigative Committee of the Russian Federation (ICRF) initiated criminal
proceedings for the commission of the crime of genocide against Russian-speaking population on the
territory of Donetsk and Luhansk People's Republics under article 357 of the Criminal Code of the Russian
Federation'. It is worth noting that the ICRF is the main federal criminal investigative body which is
responsible solely to the President of the Russian Federation®.

The jurisdictional basis for the initiating criminal proceedings concerning crimes allegedly
committed against foreign citizens on the territory of a foreign state, as the ICRF claims, lies in the rules of
international humanitarian law and legislation of the Russian Federation, namely Article 12(3) of the
Criminal Code’. The respective provision stipulates that foreign citizens, who committed crimes abroad,
can be prosecuted by Russian authorities if the crimes were committed against the citizens of the Russian
Federation or in cases foreseen by the international treaties of the Russian Federation on condition that
foreign citizens were not prosecuted in a foreign country and are being prosecuted on the territory of the
Russian Federation®.

Thus, the position of the Russian investigative authorities is based on the principle of universal
jurisdiction’. However, application of this principle in the present situation is not justified neither from the

' Mapkun, B.U. (2014). YronoBHble [ena, paccieayeMple YIPaBIeHHeM [0 PAcCie0BAHMIO IPECTYILICHH I,
CBSI3aHHBIX C IIPUMEHEHUEM 3alpPELICHHBIX CpeACTB U MeTo0B BeaeHust BoWHbI [ CY CK P®. Credcmeennbiii
xkomumem Poccuiickoii @edepayuu. < http://sledcom.ru/news/item/523738>; <
http://sledcom.ru/news/item/886833> (2016, May, 15).

% Dedepanvuviii 3axon 0 Credcmeennom komumeme Poccutickoti @edepayuu, cr. 13 (2010) (CocyaapcTsenHas
Hyma Poccwmiickoit @epepannn). Opuyuansruiii catim komnanuu « KoucyromaumIlniocy.
<http://www.consultant.ru/document/cons_doc LAW_108565> (2016, May, 15).

3 Mapkun, B.J. (2015). Anekcanap BacTpbIKHH IPOBEN COBEIIAHHUE 110 BOMPOCAM MPOTHBOICHCTBHS
HapyUICHUSIM IPaB IPa’kAaHCKOTO HACEJIEHUsI F0T0-BOCTOKA YKpauHbl. Cie0cmeeHblil Komumen
Poccuiickoii @edepayuu. <http://sledcom.ru/news/item/963906> (2016, May, 15).

* Veonoenwiii kooexc Poccuiickoti @edepayuu, ct. 12 (3) (1996) (Tocynapcrennas Jyma Poccuiickoit
Oeneparun). Oduyuanvuviti caiim komnanuu «KoncynomanmlILnocy.
<http://www.consultant.ru/document/cons_doc LAW_10699/ecaca87fc0031575ba99ae9bfdad56f1cc08f34b
> (2016, May, 15).

> Mapxus, B.1. (2015). Anexcanap BacTpbIKiH IIpoBes COBEIIAHKE IO BOPOCAM TIPOTHBOIEHCTBHS
HapyUICHUSIM TIpaB IPa’kAaHCKOTO HACEIEHHsS I0r0-BOCTOKA YKpauHbl. Cie0cmeeHblil Komumen
Poccuiickoii @edepayuu. <http://sledcom.ru/news/item/963906> (2016, May, 15).
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position of international law, nor according to Russian legislation.

The principle of universal jurisdiction in international law remains one of the most controversial
jurisdictional principles. When applied by national authorities, it usually requires the support by other
jurisdictional bases. The example of Belgium is quite illuminating in this respect. In 1993 Belgium adopted
Law concerning the Repression of Grave Breaches of the Geneva Conventions and their Additional
Protocols, which provided the most extensive formulation of the principle of universal jurisdiction'. There
were several unsuccessful attempts to apply this law, including the prosecution of several prominent
politicians such as Ariel Sharon, Jiang Zemin, George H.W. Bush, Richard Cheney and Colin Powell’.
Nevertheless, under the political pressure of other states, and especially the US, the Law was subsequently
repealed and the respective provisions were included into to the Belgian Code of Criminal Procedure. It
established much stricter jurisdictional bases, that is active personality principle, i.e. when a crime was
committed by Belgian citizen or resident, and passive personality principle, i.e. when a crime was
committed against Belgian citizen or resident’.

Another weak point in Russian position is a failure to consider the application of functional
immunities of Ukrainian high officials. Functional immunities, or immunities ratione materiae, are
immunities conferred upon state officials who perform certain acts in their official capacity, that is on
behalf of a state*. The state practice in the area remains vague and differs from state to state, since no clear
rules of international law are elaborated’. However, as the ICJ indicated in the case Djibouti v. France, “the
State which seeks to claim immunity for one of its State organs is expected to notify the authorities of the
other States concerned”®. Otherwise, the forum state is under no obligation to consider the matter of
immunities proprio motu’. This means that in any case Ukraine should notify the Russian Federation about
any immunities which may be applicable to the accused state officials.

From the point of view of national Russian legislation, it should be mentioned that the prerequisite
for the prosecution of a foreign national under Article 12(3) of the Criminal Code is the physical presence
of the accused on the territory of the Russian Federation, which means that the application if the universal
jurisdiction in absentia is not allowed. The official statement by the ICRF dated by 3 September 2015
mentions 30 accused, almost all of whom are currently holding posts in Ukrainian Government and Armed
Forces. Since all these people remain on the territory of Ukraine, the ICRF concludes that as soon as all
relevant implicating evidence is gathered, they will be arrested in absentia®. Thus, application of the
principle of universal jurisdiction by the ICRF is groundless due to the rules of national, as well as of
international law.

The next important issue which needs to be considered is the relevance of qualification of alleged
crimes committed at the territory of Ukraine as crimes of genocide under article 357 of the Criminal Code
of the Russian Federation and under the Genocide Convention. Article 357 defines genocide as “acts

" International Committee of the Red Cross. Customury International Humanitarian Law. Belgium: Practice
Relating to Rule 157. Jurisdiction over War Crimes. International Committee of the Red Cross.
<https://www.icrc.org/customary-ihl/eng/docs/v2_cou be rulel57> (2016, May, 15).

? Kaleck, W. (2009). From Pinochet to Rumsfeld: Universal Jurisdiction in Europe 1998-2008. Michigan
Journal of International Law, 30, 933-934.

? Baker, R. (2009). Universal Jurisdiction and the Case of Belgium: A Critical Assessment. ILSA Journal of
International and Comparative Law, 16:1, 157-158.

* Foakes, J. (2011). Immunity for International crimes? Developments in the Law on Prosecuting Heads of state
in Foreign Courts: Briefing Paper. Chatham House, the Royal Institute of International Affairs.
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directed at complete or partial destruction of a national, ethnic, racial or religious group as such through
killing members of the group, causing serious harm to their health, forcible prevention of births, coercive
transfer of children, forced displacement or other infliction of conditions of life calculated about to bring
about physical destruction of members of the group”'. This definition is different from the formulation of
the notion of genocide presented in the Genocide Convention in several aspects. First of all, the requirement
of the genocidal intent, or dolus specialis, is absent. Instead the word “directed” is used which, if at all,
denotes much lesser extent of culpability. Secondly, there is a disparity in the lists of genocidal acts. In
particular, in Article 357 only general harm to health is mentioned, with no specification whether this harm
should be caused to physical or mental health, which is explicitly stated in the Genocide Convention.
Furthermore, the list in the Criminal Code involves such an act as a “forced displacement”, which serves as
an example of a wider category of infliction of conditions of life calculated about to bring about physical
destruction of members of the group. The latter category corresponds to the provision of Article 2(2)(c) of
the Genocide Convention. It should be noted that international courts, interpreting the Convention,
addressed this issue on multiple occasions. The basic question was whether forced displacement per se can
be included into the scope of Article 2(2)(c). The International Criminal Tribunal for the Former
Yugoslavia (ICTY) answered in the negative’. This view was also taken by the International Court of
Justice’. However, if the forcible displacement is considered in the context of mens rea, that is as a
subjective element, and not actus reus, an objective element, of the crime of genocide, this act, according to
the ICTY, can serve as supporting evidence of the special intent to commit genocide”.

Overall, the mentioning of the forcible displacement in the list of acts which constitute the crime of
genocide, lack of specification of the type of health harm which should be caused, and most importantly,
and lack of the requirement of special intent, which is the basic feature which distinguishes the crime of
genocide from other international crimes, attest to the fact that the standards of proof established by Article
357 of the Russian Criminal Code are much lower than those required by the Genocide Convention. This
means that it is much easier to hold Ukrainian officials liable for the crime of genocide before Russian
national courts on the basis of the principle of universal jurisdiction using the extensive provisions of
national criminal legislation than to transfer this case for the trial by the international courts.

It is worth noting that the notion of the crime of genocide in the Article 442 of the Criminal Code of
Ukraine is much stricter even compared to the Genocide Convention. In particular, the element of special
intent in the respective provision is reinforced by the requirement of purpose-based intent. In addition, the
infliction only of serious bodily injury is stipulated, while the harm to mental health is not even mentioned’.

The most contested issue of Russian accusations is the designation of the protected group, which is
“nacionalnaja gruppa russkojazychnyh lic”, or “national group of Russian-speaking population™. With
regard to the protected groups, the aforementioned definition of genocide in Article 357 of the Russian
Criminal Code is identical with the conventional definition, i.e. it refers exclusively to national, ethnic,
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racial and religious groups'. In order to define whether “national group of Russian-speaking population” is
covered by the scope of the respective provision it is necessary to define the listed groups and therefore
identify to which type the mentioned group belongs.

Generally speaking, the group can be defined as a permanent (collective) unity of people, which
distinguishes itself from the rest of the population on the grounds of common characteristics shared by its
members”. As was contemplated by Raphael Lemkin, the author of the notion of genocide and one of the
experts who participated in the drafting of the Genocide Convention, the protected groups should have
included national, racial and religious groups’. In the UN Resolution 96(I) dated 11 December 1946, that is
the first international document which dealt with the issue of genocide, the list of the groups included the
categories of racial, religious and political groups, and also a reference to “other groups” was made,
meaning that the Genocide Convention shall define the list more precisely’. In the first draft of the
Genocide Convention, which was prepared by the UN Secretariat in 1947, racial, national, linguistic,
religious and political groups were mentioned’. In the second draft, prepared by the ECOSOC Ad Hoc
Committee on Genocide in 1948, the formulation was as follows: “genocide means... deliberate acts
committed with the intent to destroy a national, racial, religious or political group, on grounds of the
national or racial origin, religious belief, or political opinion of its members™®. As for the final version of
the Genocide Convention, political groups were not included due to their perceived instability, lack of
precise definition, and the possibility that the inclusion of this category would prevent some states with
active opposition movements from ratification’. The ethnic groups were added to the list with the aim to
define the scope of national groups more precisely, meaning that the constituents of national groups are
language, common cultural and historical heritage, and not just enjoyment of civic rights in a given state®.

It should be noted that naming of the groups protected in the Genocide Convention does not imply
that the meaning of these categories stays immutable. For example, the category of racial groups at the
beginning of the twentieth century was understood as “a tribe, people, or nation, belonging or supposed to
belong to the same stock or lineage™. In fact, it was equated with the category of ethnic groups in its
contemporary meaning. At the time of the adoption of the Convention, a race was understood as “a great
division of mankind having in common certain distinguishing physical peculiarities constituting a
comprehensive class”'’. Hence, in the middle of a century, the ground for racial division was derived
predominantly from the distinctive physical traits. However, this approach changed substantially during the
second half of the twentieth century with decline of racial theories. Therefore, now, at least in the field of
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international law, as well as in social sciences generally, the notion of race is considered obsolete'.
Notwithstanding this fact, ad hoc international tribunals hold to the old, restrictive interpretation of races
defining them as a category which is “based on the hereditary physical traits often identified with a
geographical region, irrespective of linguistic, cultural, national or religious factors™.

In the context of Russian allegations, it is important to consider the category of a national group more
closely. It should be noted that the notion of national groups is one of the most controversial in international
law, and particularly in the case law of international courts. Thus, the International Criminal Tribunal for
Rwanda (ICTR), based on the Nottebohm case, defined national groups as “a collection of people who are
perceived to share a legal bond based on common citizenship, coupled with reciprocity of rights and
duties™. However, as William Schabas points out, the tribunal confused two different notions, namely
“nationality” and “membership in a national group”. “Nationality” in the Nottebohm case was used in the
sense of citizenship, while the conventional provision refers to the membership in a certain nation®. In this
sense, a notion of a national group is closely connected with the category of an ethnic group which was
defined by ad hoc international tribunals as “a group whose members share a common language or
culture”. However, national groups are generally bigger than ethnic groups and thus can comprise of
several ethnic groups®. Apart from quantitative factor, the nation differs from ethnic and other similar
groups in several other respects. The defining features of a nation, which other groups usually lack and
which were widely recognized at the time of the adoption of the Genocide Convention, include: autonomy
or self-government, that is the independence of the community as a whole from the interference of any
foreign power in its affairs, or any subjection to such power; being an organized jural society, that is both
governing its own members by regular laws and defining and protecting their rights; and most importantly,
the nation constitutes one indivisible whole and for this reason is destined to form only one state’. Although
the notion of a nation transformed throughout the second half of the twentieth century®, which partly
explains so cautious and restrictive interpretation by the ad hoc tribunals, still, even today, a nation cannot
be equated simply with linguistic minorities. It is also worth noting that during the preparation of the
Genocide Convention the representative of Sweden straightly indicated that “the constituent factor of a
minority might be the language spoken by that group. If a linguistic group were unconnected with an
existing state, it would not be protected as a national group, but it could be protected as an ethnic group™”.

Overall, considering the vague concepts of national, ethnic and racial groups which constantly
transform with the development of social, legal and political sciences, it is hard in practice to define
objectively the specific group to which the victims of the alleged crimes belong. Being confronted with this
task, ad hoc tribunals relied predominantly on the national legislation defining certain groups as ethnic or
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national'. In order to compensate this uncertainty, the objective approach was supplemented by subjective.
The subjective approach, unlike objective, is based on the perception of the group membership by the
victims themselves, the perpetrators or the society as a whole’. Now both approaches are used
interchangeably depending on the specific circumstances of the case”.

Hence, can Russian-speaking population of the Eastern Ukraine constitute a protected group in the
terms of conventional definition? If the objective approach is applied, the Russian-speaking population
living on the territory of Donetsk and Luhansk People’s Republics cannot constitute a separate national
group, since they belong to Ukrainian nation. According to a broad definition, the Ukrainian nation
exercised its right to self-determination forming in 1991 an independent state of Ukraine within respective
borders determined thereupon. If we consider the notion of a nation in a narrow meaning, offered by the
ICTR, then the argument will be even more convincing, since almost all the population of Eastern Ukraine
hold Ukrainian citizenship. Another possible view is that Russian-speaking population of Donbass might
constitute a part of the Ukrainian national group, which means that there might have been “a destruction of
a national group in part”. In this case, the issue of autogenocide would arise. However, the concept of
autogenocide has never become recognized in international law.

As for the classification of the population of Donbass region as a separate ethnic group, this issue is
more complicated, and requires thorough historical, cultural and sociological analysis. However, the central
question, based on Russian allegations, is different. It can be formulated as follows: whether language
factor is enough to be the only constituent of any type of a protected group? And most importantly, is the
language factor can be applied at all in the present situation? Both questions should be answered in
negative. In order to be the main feature of a certain group, the language should be unique for that group,
meaning that it must be something which differentiate that group from the rest of population. Generally
speaking, since the time of the Soviet Union most of the Ukrainian population has been traditionally
bilingual. Nevertheless, in practice, international tribunals usually rely not on statistics, but on the
respective national legislation. Thus, the question now is whether the status of Russian language as regional
in certain areas of Eastern Ukraine can be considered as a basis for establishing Russian-speaking
population as a separate protected group, in particular separate ethnic group?

In order to answer this question, some European regional particularities shall be analyzed. To begin
with, traditionally there is a difference in the use of terms to denote certain groups. For instance, European
human rights law prefers using the term “national minorities” in legal documents®. It should be noted,
however, that even in the Framework Convention for the Protection of National Minorities, the Council of
Europe does not provide a definition of national minorities, since, according to it, ““it is impossible to arrive
at a definition capable of mustering general support of all Council of Europe member States™. Instead of
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the notion “national minorities”, the UN in universal human rights instruments use the term “ethnic,
religious or linguistic minorities”'. Thus, the category of national minorities in European law seems to be
more general than separate categories of ethnic, linguistic and religious groups. Moreover, it does not
directly correspond to the notion of a nation, and in particular, the notion of a national group as it was used
in the Genocide Convention. Nonetheless, traditional use of this term in European human rights instruments
can explain why Russian investigative authorities refer to a “national group of Russian-speaking
population”, and not, for example, “ethnic group”.

Turning to the question of the group based on linguistic constituent as a group falling within the
scope of the conventional protection and its relevance to the situation in Ukraine, the following issues
should be considered. In 2003 Ukraine ratified the European Charter for Regional or Minority Languages.
In order to implement the Charter in 2012, the state adopted the Law on the Foundations of State Language
Policy®. Applying this law, Russian language was officially recognized as regional in nine regions of
Ukraine, including all Eastern and Southern regions’. The aforementioned law is widely criticized, since it
may be arbitrarily interpreted as the one aimed at the protection not of minority languages, but minorities
themselves, and in particular, ethnic minorities. In reality, the problem of interpretation stems from the
inconsistency in the official translation of the text of the Charter in Ukrainian. The term “regional and
minority languages” was translated as “regionalni movy abo movy menshyn” (“regional languages or
languages of minorities”)*. Hence, the word “minority” which is an adjective in the English version was
translated as a noun in Ukrainian. In fact, the adjective form of “minority”” was used in the Charter in order
to emphasize that this term “refers to factual criteria and not to legal notions and in any case relates to the
situation in a given State’”. Subsequently, the incorrect translation of the respective phrase from the Charter
was transferred to the Law as well. Moreover, in the Law a separate definition of the notion “the languages
of national minorities” was provided®, which is not used in the further text of the law, nor was it given in
the Charter, and thus, it seems unnecessary per se. However, even if unwillingly, the inclusion of this
definition provides an additional adverse connotation to the notion of the “languages of minorities” as the
languages spoken by national minorities, and thus may be perceived as a basis for delineation of these
minorities from the rest of population.

Overall, the status of the Russian language as regional does not secure to Russian-speaking
population any particular characteristics as a separate group, and especially an ethnic group based on the
linguistic criterion. This status does not even concerns minorities, its only aim is to protect and enhance the
development of languages. Thus, Russian-speaking population of Donbass cannot be regarded as a separate
ethnic group or a part of such group formed on the basis of language.

Conclusion. The case initiated by the ICRF lacks consistency. It was inspired by political motives,
and its legal foundation remains unconvincing. First of all, the jurisdictional basis applied, that is the
principle of universal jurisdiction, is not widely accepted in international law, nor is it supported by the
national legislation of the Russian Federation. Secondly, there is a complete disregard of functional
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immunities of Ukrainian high officials. Thirdly, having compared the provisions of the Criminal Code of
the Russian Federation concerning genocide with the respective provisions of the Genocide Convention, it
becomes obvious that the standards of proof required by the Russian criminal legislation are much lower. In
particular, the main constituent element of the crime of genocide, special intent, is not required according to
Russian legislation. Moreover, the list of genocidal acts is more extensive than in the Convention, and the
crime of forced displacement constitutes a separate genocidal offence. It is possible that this particular act
will become one of the main points in criminal charges against Ukrainian high officials. Finally, the most
controversial issue of the ICRF's allegations is the designation of the protected group as a “national group
of Russian-speaking population”. However, the language basis cannot be the only constituent of a national
group, nor of any other type of groups which fall under protection of the Genocide Convention, especially
in the present situation.
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SUBJECT OF DECISIONS OF THE EUROPEAN COURT
OF HUMAN RIGHTS

This article analyzes the powers of the European Court of Human Rights and determines the
limits of such powers, proposes additional grounds of appeal to the Court, compares decisions of
the ECtHR and the Constitutional Court of Ukraine and highlights importance of the ECtHR’s
decisions for legal system of Ukraine.

The author analyzes scientific hypotheses about the limits of the ECtHR’s powers. Particular
attention is paid to the fact that legal order of the Council of Europe developed a trend for
universalization of human rights institute. The author emphasizes that because of the binding
character of the ECtHR judgments for states and their bodies, protection of citizens' rights in this
Court should be considered as exceptional, but not the usual way of restoration of rights.
Considering information analyzed in the article we may assert that the grounds to apply to the
ECtHR and, accordingly, the subject of its consideration may be:

- inconsistency of Ukrainian legislation with high European standards of safety and protection of
rights of citizens and legal entities, resulting in violation of mentioned rights;

- inability to protect and restore the rights of citizens in a state, which can be manifested not
only in court decisions violating substantive and procedural law, but also in delay of proceedings,
non-enforcement of court decisions by state executive service;

- dissatisfaction of citizens with the means of elimination of violations and / or restoration of
rights defined by a domestic court, including the lack of adequate compensation for a violated
right.

Considering the powers of the Constitutional Court of Ukraine as the sole legitimate authority on
interpretation of constitutionality of laws and other legal issues, the author concludes that the
powers of the Constitutional Court of Ukraine are higher than those of the European Court of
Human Rights, unless, of course, we recognize the Constitution of Ukraine as the highest legal
act in the hierarchy of laws in Ukraine. It is therefore possible to recognize the authority of the
Constitutional Court of Ukraine to review the decisions of the ECtHR for their constitutionality
for Ukraine.

Key words: the European Court of Human Rights, decision, subject, the Constitutional Court of
Ukraine, precedent.

For a correct understanding of the limits of powers of the European Court of Human Rights
(hereinafter — ECtHR) we should outline the issues that can be applied to the Court and, accordingly,
reflected in its decision. This approach to understanding of ECtHR judgments will allow rethinking the
questions which can be applied to this Court by a person, and also to predict the limits of the Court’s
decisions and bring these decisions to final execution.

In this regard, we’ll analyze scientific hypotheses about the limits of powers of this Court. Thus,
S. Dobrianskyi pointed out that legal order of the Council of Europe developed a trend for universalization
of human rights institute, which is manifested particularly in the adoption in 2000 of Protocol Nel2 to the
Convention for the Protection of Human Rights and Fundamental Freedoms 1950 (European Convention).
Thus, the scope of effective international judicial protection by the ECtHR included not only civil and
political rights (and, exceptionally, certain socio-economic rights) fixed by the European Convention, as it
was before, but also all other categories of human rights that were fixed in national legislation of the
Council of Europe member-states which ratified the mentioned Protocol. The latter was intended to ensure
on the basis of equality all relevant human rights to entities under the jurisdiction of a relevant state, taking
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as a basis the meaning and scope of a certain right, determined by the nature and level of development of a
given society'.

It should be noted that S. Dobrianskyi outlines the limits of powers of the ECtHR as general on the
basis of equality and, ultimately, they suggest protection according to the level of "development of a given
society". It is difficult to agree with this statement of S. Dobrianskyi, because there is a contradiction, as far
as defining European standards on human rights and fundamental freedoms as a general course on
universalization, such standards should be applied to citizens of all Eurozone countries.

Indeed, economic standards of living in Europe can not be the same for all citizens, but all citizens
should be provided with at least minimum economic, social and other conditions for living. Otherwise, the
UN Charter, the Universal Declaration of Human Rights, the Constitution of Ukraine, where a person's life,
health, security and safety are recognized as the highest social value, and the rights, freedoms and their
guarantees determine the content and direction of the state (Art. 3), will turn to a simple declaration, but not
the norms of direct effect.

Other authors consider decisions of the ECtHR as precedents and compare them with British legal
system, something difficult to accept because through court decisions British system of justice fills in gaps
in law”, and the ECtHR makes expanded interpretation of international legal acts and their provisions, thus
expanding the scope of these rules and defines new rules for member states of the Council of Europe in
dealing with its citizens. In particular, M. Mazur titles the third chapter of his thesis: "Precedents of the
European Court of Human rights as a source of constitutional law of Ukraine" and reveals the concept of a
precedent in the context of the ECtHR’s decisions, which consistently follows case-law principles and
constantly refers its previous decisions, precedents of the European Commission on human rights or
"existing case law"’.But thus the ECtHR confirms consistency of its own position, but does not accept its
decisions as immutable rules or precedents that dictate completely new and obligatory rules and so on. That
is why art. 30 of the European Convention on Human Rights states: "if the issue which it considers may
result in incompatibility with the decision rendered by the Court earlier, the Chamber may at any time
before it has rendered its judgment relinquish jurisdiction to the Grand Chamber, unless one of the parties
does not object"*. Scilicet, accepted decision can not be regarded as final and shall be reviewed by not even
a Grand Chamber if the parties insist.

There are concepts in Ukraine under which the activities of the ECtHR is considered along with other
methods of protection’, although this position is not entirely justified, since it diminish the status of the
Court as the exclusive one, which activities begin when all legal means of protection in the country have
been exhausted. Because of the binding character of the ECtHR judgments for states and their bodies,
protection of citizens' rights in this Court should be considered as exceptional, but not the usual way of
restoration of rights..

Therefore it is obvious that the subject of the ECtHR’s decisions should be formed considering
previously mentioned provisions and position of the court. In particular, the ECtHR decision in the case
"Novoseletskyi vs. Ukraine" (Application N 47148/99) Strasbourg, February 22, 2005 stated that "... the
Court reiterates that it has no right to replace national authorities to determine a proper behavior of the
institution in the case"®. At the same time, the reasoning and the operative part of that decision ascertained
existence of violations of the Article 8 of the European Convention’ and the Article 1 of the Protocol

! o6pstechkuit, C.I1. (2003). Akmyanwhi npo6remu 3aeansnoi meopii npas nodunu: asroped. IuC. Ha 3100y TT
HayK. CTyNeHs KaHJ. iopua. Hayk: cren. 12.00.01. «reopis Ta icTopist ep>kaBH i paBa; icTOpis MOJITHYHUX 1
npaBoBuX y4ueHby. Oneca.

> Manues b.B. (2008). Cyoosuii npeyedenm y npasosiii cucmemi Anenii. Kuis: BunaBauunii gim «IIpakcicy,
344.

3 Masyp, M.B. (2009). Axkmu opzeanie cy0060i 61adu sik ddcepeno KoHcmumyyitino2o npasa Ykpainu: aBroped.
IWc. Ha 3100yTTS HAayK. CTYNEHs KaH. ropuA. Hayk: cuemn. 12.00.02. «koHCTHTYIIHE IpaBO; MyHIIUTIATEHE
mpaBoy. XapKiB.

* KOHBeHILis IPO 3aXHCT MpaB JIOAUHH i OCHOBOIIONIOKHU cBO60. Odiyitinuii 6eb-caiim Bepxoenoi Paou
Vrpainu. <http://zakon4.rada.gov.ua/laws/show/995 004>

> Cniacu6o-dareesa, U.B., Cubunes, M.H., Sporkuii, B.J1. (2014). Xapvrkosckas yusunicmuyeckas wkona
3auuma cyObeKMUBHbIX 2PANCOAHCKUX NPA8 U UHMepecos. XapbKoB, 672.

6 €BporeichKuii cyn 3 pas oauan. Jpyra cexnis. Pimenns «HoBocenenpkuii mpotu Ykpaiau" (3assBa N
47148/99). Ogiyirinuii se6-cavim Bepxosnoi Paou Yxpainu. <http://zakon4.rada.gov.ua/laws/show/980 238>

7 KOHBEHIIist PO 3aXMCT NPaB JIEOIMHHU i OCHOBOIIOIOKHH cBO6OA. Oiyitinuii 6eb-caiim Bepxosnoi Paou
Yxpainu. <http://zakon4.rada.gov.ua/laws/show/995 004>.
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Nel', and in fact, the lack of respect for private and family life, dwelling and deprivation property of the
applicant. The author deliberately identified insufficient attention of the public authorities and therefore the
judiciary in Ukraine to the previously listed issues, but not quoted literal meaning of the Article 8 of the
Convention, as far as claims of the applicant was partly satisfied by that decision.

Ukrainian courts in this case referred to impossibility of reimbursement of moral damage caused in
residential relationship because it is not provided by the legislation of Ukraine, and the European Court of
Human Rights did not support this position and established not only the fact of moral damages to the
applicant, but also the level of responsibility of officials for damages, putting the obligation on Ukraine to
compensate the damage. The author agrees with this position, since absence of direct references in the
housing legislation on the possibility or impossibility of moral damages should not be considered by the
courts, because moral damage is a subjective perception of certain circumstances and therefore the level of
mental suffering will be different for every person. Moreover, the art. 23 of the Civil Code of Ukraine
associates legal grounds for moral damages with the fact of offense and this formula of moral damages
should be applied to all relationships.

Otherwise, the specific level of moral damage must be set in legislation for different legal
relationships, although such attempts are also being made, particularly for moral damage in road accidents,
but any formulas are not able to take into account subjective factors, such as personification of a victim and
a perpetrator.

The author believes that the provision on protecting the rights considering an offender can be viewed
through the hypothesis of moral damage and rational compensation requirements from the specific subject;
namely in the case of public resentment of a homeless person is unlikely someone will turn to him / her
with the suit because legal futility of such case is obvious. At the same time when resentment goes from
actions or words of officials or millionaires, then the responsibility should be appropriate to their status and
SO on.

The author was and still is a supporter of the previous version of part 2, Art. 440-1 of the 1963 Civil
Code of Ukraine, where the minimum size for moral damage was fixed, namely no less than five minimum
wages, and considers it appropriate to introduce it again in the civil law of Ukraine. But this does not mean
that the same amount of moral damage should be fixed, but its minimum size established by law will give a
benchmark for reasonable increase of its size by a particular subject. Moreover, the courts will have to
follow the law, but not to convert this amount of moral damages to miserable, as it takes place today.

As for unreasonable increase of the amount of moral damage, a limiting factor there is the
progressive scale of court fee, that must be paid before going to court and this should warn unreasonable
desire to get the most benefit because the courts do not always satisfy claims for moral damages, especially
in full. The best in modern terms we consider the amount of the minimum moral damage is one minimum
wage.

Therefore, we consider appropriate to introduce an increased rate of minimum size for moral damage
caused by a state, i.e. its officials, to at least two minimum wages. In this case, one minimum wage should
be levied directly from the authorized representative of a state, whose acts or omissions had caused the
damage, and the second minimum wage from an organization where this official works. Such
differentiation is needed in modern conditions due to the fact that much of state officials allow themselves
to neglect their responsibilities and to abuse official rights, because they do not bear significant
personalized financial responsibility; a state is responsible for their actions or omissions. Similarly, but to a
much greater extent a state is responsible for offenses, when by the ECHR’s decision citizens of Ukraine
are awarded compensation from the state, but for these facts the representatives who have committed
offenses should bear responsibility. That's why judges approve illegal (unjustified) decision without
hesitating, because they are not financially responsible for consequences of damage caused to individuals
involved in a case.

Considering information analyzed in the article we may assert that the grounds to apply to the ECtHR
and, accordingly, the subject of its consideration may be:

- inconsistency of Ukrainian legislation with high European standards of safety and protection of
rights of citizens and legal entities, resulting in violation of mentioned rights;

' IIporoxon 10 KoHBEHL|i po 3aXKCT MpaB JIIOAMHH i OCHOBONONOXKHHUX CBOGON. Ogiyiiinuii ee6-caiim
Bepxosnoi Padu Yxpainu. <http://zakond.rada.gov.ua/laws/show/994 535>

% Crionoa, E. (2008). Pacuer «aymeBHbIx crpananuiiy npu ITIL IOpuduueckas npaxmuxa, 33.
<yurpractika.com/article.php?id=100095219>.
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- inability to protect and restore the rights of citizens in a state, which can be manifested not only in
court decisions violating substantive and procedural law, but also in delay of proceedings, non-enforcement
of court decisions by state executive service;

- dissatisfaction of citizens with the means of elimination of violations and / or restoration of rights
defined by a domestic court, including the lack of adequate compensation for a violated right.

But it should be noted that this division of grounds for applying to the ECtHR is generalized. If to
specify current state of legal protection of citizens, it becomes apparent that applying to the ECtHR is
possible as before a final decision by the courts Ukraine so after it.

Ukrainian judicial practice had cases when proceedings lasted more than five years. For various
reasons individuals were deprived of the right to judicial protection by refusing to accept statement of
claim, pointing its different shortcomings and returning claims', refused to satisfy disqualification of a
judge. This bias was evident, as judges groundlessly refused to satisfy different applications, incompetently
decided procedural questions, and so on. Therefore we think that individuals may apply to the ECtHR when
the case was not resolved in Ukraine, but all reasonable terms for its consideration have already expired
(Art. 6 of the Convention) .

The author is confident that many of the Ukrainian citizens appealed to the Constitutional Court of
Ukraine and remained with unsatisfied refusal to consider their application. The latter situation is not
generally considered to be legal, as far as instead of judges of the Constitutional Court a response to a
procedural request is given in a form of a simple letter by court chancellery, which is not a part to judicial
relations and can not assume the power to resolve legal issues. In our opinion, the citizens of Ukraine have
the right to appeal to the ECtHR to protect their rights when they are hindered access to justice, although
this position is debatable.

Moreover, some authors turned to analysis of this problematic issue and noted that "In determining
exposure limits of ECtHR precedents for practice the Constitutional Court of Ukraine must proceed from
the specific legal nature of the latter as the sole body of constitutional jurisdiction, so these precedents have
not obligatory, but convincing character. In addition, the analysis of several cases resolved by ECtHR and
the CCU proved that the CCU considering legal issues not always can make a general conclusion on
unconstitutionality of a certain law, even using ECtHR’s precedent which takes into account the facts of a
particular case"’.

Weighing the powers of the Constitutional Court of Ukraine as the sole legitimate authority on
interpretation of constitutionality of laws and other legal issues, we must admit that its authority is higher
than of the European Court of Human Rights, unless, of course, we recognize the Constitution of Ukraine
as the highest legal act in the hierarchy of laws in Ukraine. It is therefore possible to recognize the authority
of the Constitutional Court of Ukraine to review the decisions of the ECtHR for constitutionality for
Ukraine.

On the other hand, due to the fact that the European Court of Human Rights is a supranational body
in the European Union we should agree with its power to review even decisions of constitutional courts of
member states of the Council of Europe and, accordingly, of the Constitutional Court of Ukraine if it has
violated European human rights standards. But the legitimacy of such decisions is questionable in Ukraine
because of the high status of the Constitutional Court of Ukraine.

Analyzing decisions of the Constitutional Court of Ukraine without considering its status, the society
has already recognized some of them as such taken under political influence. Therefore, we consider it
impossible to absolutize the position even of this court. Indisputable is the fact that not all ECtHR’s
decisions are absolutely correct and corresponding to real legal relationships, so you should not idealize
these decisions to.

Consequently, there is a potential for jurisdictional conflict between the ECtHR decisions and
decisions of the Constitutional Court of Ukraine in terms of perception of a particular case and in this

' dypca, C.5, Dypea, €.1. (2011). AHati3 THIIOBHX 3ayBaXKeHb, SIKi IPe/ ABIIAIOTECS CyIaMH IPH IPHIHAT
3asB. [Ipoyecyanvhi Ookymenmu: meopis, memoouxa i npaxmuxa. Kuis: Bunapanymii 1im «IIpaBoBa
€JIHICTEY, 69-75.

* KOHBEHIIist PO 3aXHCT IPaB JIFOIMHH i OCHOBONONOXKHH cB0G0A. Ogiyitinuii 6e6-catim Bepxosnoi Paou
Yipainu. <http://zakon4.rada.gov.ua/laws/show/995 004>.

3 Masyp, M.B. (2009). Axmu opeanie cy0oeoi enadu sik dxucepeno Koncmumyyiino2o npasa Yrpainu: aroped.
IIMC. Ha 3100y TTS HayK. CTYIeHs KaHA. fopu. Hayk: crerl. 12.00.02. «kkoHCTUTYIIiITHE IpaBO; MyHIIUIIAIEHE
mpaBoy. XapKiB.
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situation the necessity will appear to recognize benefits of one of the courts. In this situation, in our
opinion, should be mentioned that the Constitutional Court of Ukraine is limited in its powers concerning
free perception of rights and obligations of legal entities, because it is dominated by the letter of law, and
the ECtHR 1in its decisions can promote spirit of law and legislation.

Therefore, we can and should raise the issue about dominance of European standards of legal
perception over national; this, in fact, will reduce legal significance of the Constitutional Court of Ukraine,
and Ukraine's legal system in general. Such situation will also indicate a partial loss of sovereignty and
independence of Ukraine (Art. 1 of the Constitution of Ukraine), although recognizing the authority of the
European Court of Human Rights as binding for Ukraine, we should recognize such state de facto.

But, objectively, the best option is when citizens of Ukraine apply to the European Court of Human
Rights for protection of their rights if they do not find it in Ukraine. At the same time, we should raise to
European standards the requirements for enforcement and protection of human rights by Ukrainian courts
and on this basis to improve legal system of Ukraine.

The author believes that current legal discourse concerning legal value of decisions of the
Constitutional Court of Ukraine' should be resolved in favor of providing this court with powers similar to
the European Court of Human Rights. Therefore, the Constitutional Court of Ukraine should have not
formal (literal) powers for interpretation of unconstitutionality of legal acts or for official interpretation’; its
powers should spread to resolving issues on compliance of Ukrainian legal acts to European standards in
the context of regulation of the rights of citizens and legal persons.

Indeed, today we can agree with B. Malyshev, who pointed out immaturity of democratic institutions
in Ukraine (especially meaning weak formation of democratic standards and traditions in functioning of the
Verkhovna Rada of Ukraine and President of Ukraine; powers of official interpretation should belong to the
Constitutional Court of Ukraine...." . And, however, expanding the powers of the Constitutional court of
Ukraine, despite the expressed concerns in its activities, a big part of potential appeals to the European
court of human rights may be decided in Ukraine. However, it is expedient to revise the composition of the
Constitutional court of Ukraine, as this issue has political engagement in terms of restraining factors and
balances that aimed to provide equal influence in the struggle for power between parliament and president.
Mistakes of this approach to formation of the Constitutional Court of Ukraine was discovered later and
confirmed by the actual revision of the Constitution of Ukraine during V. Yanukovych presidency and his
usurpation of all power.

The author believes that powers of the Constitutional Court of Ukraine to review the issue of
compliance of human rights protection in Ukraine to European standards will increase demands of society
to actions of authorized state officials. In this case, we mean the possibility to sue the state, which
according to Art. 30 of the Civil Procedural Code is a subject to civil procedural relationships in various
offenses, including implementation of laws that do not meet any constitutional provisions or European
standards, not to mention failure to fulfill the requirements of laws due to lack of funds in the budget and so
on.

Problems that occur in modern legal system in Ukraine are also caused by the fact that much of
legislative bills and existing laws being tested for their compliance with the European standards in the
Venice Commission, but for a self-sufficient legal state such issues should be settled within the country, not
with the help of foreign experts. In particular, Ukraine has research institutions, the Academy of Sciences,
the Academy of Legal Sciences, composed of leading Ukrainian scientists, whose legal position, experience
and professionalism are ignored. That’s why the author believes that an appeal to the ECtHR and other
international legal institutions should be seen only as a fallback; we should not make a fetish of these
institutions and provide them with controlling legal role in Ukraine, and this situation should stimulate our
authorities to improving legal system of Ukraine taking into account our historical and political experience
and mentality of the Ukrainian people.

! Mamumes, B.B. (2008). Cydosuii npeyedenm y npaeosiii cucmenmi Anenii. Kuis: BunaBHmamii xim «IIpakcicy,
275-294.

? 3axon npo Konemumyyitinuii Cyo Yipainu 1996 (Bepxosua Pana Yipaiuu). Oiyitinuii 6e6-caiim Bepxoenoi
Paou Vkpainu. <http://zakon5.rada.gov.ua/laws/show/422/96-%D0%B2%D1%80/ed20120427>.

* Masmumes, b.B. (2008). Cyoosuii npeyedenm y npasogiii cucmemi Anenii. Kuis: BugaBauunii gim «IIpakcicy,
284.
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PO3BUTOK LIEI TIOPKO-TYPELIBLKOT'O
KYJBTYPHOT'O MIPOCTOPY B XX CTOJIITTI

TA Ii HOJITUYHE 3HAUYEHHS 1JISI TEOCTPATEITI
TYPEUYUHU
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Odesa I.I. Mechnikov National University, Ukraine

EVOLUTION OF THE IDEA OF TURKIC-TURKISH CULTURAL
EXPANSE IN THE TWENTIETH CENTURY AND ITS
POLITICAL IMPORTANCE FOR TURKEY'S GEOSTRATEGY

The article aims to analyse the evolution of the ideas of Turkism and Pan-Turkism, Ottomanism
and Islamism as ideas that influence on development of the geopolitical strategy of Turkey in the
XX - beginning of the XXI century. The article demonstrates the process of expansion and
interpretation of the idea of Turkism as an idea of cultural integration of Turkic peoples and
development of Pan-Turkism as an idea of political integration of states with Turkic population.
It has considered the geopolitical practices of Republic of Turkey in the XX century concerning
cultural-ideological implementation of the idea of “The Great Turkic-Turkish cultural expanse”.
The article analyzes the ideological basis of the political movements of Young Turks, Kemalists,
Turkesists and political forms of the modern interpretation of political Pan-Turkism. The most
attention has been given to the history of formation and development of the idea of Pan-
Turkism in Turkish political thought and to the analysis of strategies and tactics related to its
realization during the XX century.

Key words: geopolitical strategy, state doctrine, Turkism, Pan-Turkism, Ottomanism, Islamism,
Turkey's foreign policy.

Hpyre necarmmitts XXI cT. JgeMOHCTpyE pe3ynbTaTH IOBEPHEHHS 1M€0JOTii 1 TPaKTHKA
BEJINKOJIEPKABHOTO cynepHHUNTBa. CTalo OYEeBUAHWM, IO YHiBepcaibHi mpaBmia XX CT. BTPATHIU CBOE
BU3HAHHA PAOOM TEOINOJITHYHHUX CYO'€KTiB, IO IO3HAYMBCSA MOBOPOT [O TOIIYKY HHMH HOBHX
IHCTPYMEHTIB TJIO0QIBHOTO YIPABIIHHSA, y4acTi B CUCTEMI TaKOTO YIIPABIIHHS, a TAaKOX IO MOITYKY HUMH
HOBHMX MOJJIMBOCTEH JUIsl 3MIHH CBOI'O T'€OIMOJITHYHOrO CTATyCy SKIIO HE B CHCTEMI TIJI00AJIBHOIO
yIpaBIliHH, TO B CUCTEMI YIIPaBIIiHHS PETiOHATBHOTO.

Ha Tmi imeomorii amMmepukaHCEKOTO MeCCiOHI3Ma yHiBepcalbHOro Tumy, B 2012-2015 pp. akTHBHO
NPOSIBUJIMCS TIIO0ATi30BaHUH TUN PAJUKAIBHOTO iCiHaMi3My, T€OEKOHOMIYHI i€l «BEIMKUX TMPOCTOPIBY»
(imest «Benukoi €Bpa3sii», M0 nmoeqHye Kutaiicbkuii mpoekT « ExoHoMiuHOrO Mosicy «lLloBKOBUH mUIAX»» 1
«EBpaziiicekoro Exonomiunoro Coro3y (€BpA3EC)»; imes «Benukoi A3ziiy», 10 BHABISETHCS B MPOEKTaX
«PerionansHOTO BCecTOpOHHROTO €KOHOMITHOTO IMApTHEPCTBA KpaiH A3ii» i, aTbTePHATHBHOTO - «YTOIU
npo Tpanc-Tuxookeancekomy naptaepctso (TTID)»).

OpHouacHO 3 MIOOANBHUMH 1AEOJIOTISIMH, $SIKi OOTPYHTOBYIOTH KOHTPOJb HAaa CBITOBUM abo
MaKpOpeTiOHATHPHIM IIPOCTOPOM aKTHUBHO 3asBISIIOTH IIpo cede imei Tpanchopmarii cyOperioHaNbHEX,
pEerioHaNbHUX, MIDKpPETiOHABHUX TPOCTOPIB, SIK i€l €mHaHHSA «po3dineHux HapoaiB». Cepen HUX 1
nananbaHi3M, 1 maHcep0i3M, 1 pyMyHCHKHI YHIOHI3M, 1 i€0JOTisl «BenWKoi YTOpIIMHM», TpaBe 1 JiBe
HEO€BPa3iliCTBO, MAHTYPaHI3M, TAHTIOPKi3M, MMAHTYPKi3M 1 HEOOCMaHi3M.

Po3BuTok reomomitnyHOl AyMKH B TypedunHi i OMM3BKHX M0 HEl KyJIBTYPHO-iACOJOTIYHUX Tediid
cTanu 00'eKTOM psny Aochimkenb. Cepeg HUX POOOTH CydyacHHX TIOpKicToB - P. AOmymnaeBa, P.
MyxamertninoBa, A. Xy3anras, ['. TadaeBa; mocmimkeHHS TIOPKOJIOTIB 1 iCTOPUKIB cepequHu XX CT. - A.
barran-Taiimazosa, E. I'acanosa, FO.Mapynosa, 1O. Ilerpocsna, A.TBepitiHoBo# i mparii KiHisg XX -
novyatky XXI cT., MpHUCBsYEHI aHaNi3y HOBHX (aKTiB 3 icTopii momiTHYHOI TyMkH TypeddwHH, sKa Mae
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BILTHB Ha ()OPMYBaHHS iIEOJIOTIYHOTO i TEOMOIITUYHOTO mporieciB B kpaiHi - C. BacunweBoi, M. ['y6ormo,
1. €pemeena, B. IBanosoi, JIxk. Kipokocsaa, M. Kipeesa, O. Cpapanma, O. Centorkinoi, C. UepBoHOI.
BaxnmuBumu 3anumaroThes podotu nmisdiB mouatky XX cr. — . Iacripuncekoro, FO. Axuaypu, M. Pacyn-
3ane, 3. I'vokanbma (3ii bes) Ta iHIMX TIOPKICTOB, a TakoX poOOTH X TypelbKHX IMOCIiJIOBHHKIB i
mocrmigaukiB - X.Epena, 11I. Capamxkormy, H.fIBy3a. Pi3ni ominkn momiit XX CT. 1 pi3HI OIMIHKA 3HAYEHHS
TIOPKi3MYy y (OpMyBaHHI 30BHIIIHBOI MONMITHKH TypeddnHH OOYMOBIIOIOTH OCOONMBHUE iHTEpec 0
MPOIIeCiB MOMITU3ALI] TIOPKI3MY 1 1OT0 reocTpaTerivyHoro 3Ha4YeHHsI.

[TanTiOpKi3M sIK ifmeonoriss 00'eIHAHHS TIOPKCHKUX HapomiB (ypalio-aidTaiicbkoi MOBHOI CiM'T),
MoB's3aHa 3 TeorpadiyauM MOHATTAM «TypaH», CTaBHTHh 3a METY KyJIbTYPHO-TIONITHYHE 00'€THAHHS
npoctopiB €Bpasii - Binm 3akaBka33s a0 CasH 3 OXOIUIGHHSIM IPOCTOPIB, 3aCelIeHUX TIOPKOMOBHHMH
HapOJaMH.

Imei mamTIOpKi3Ma BWHHKIM Ha OCHOBI PO3BUTKY TIOpkojorii XIX CTOJNITTSA, KOJH B TEPiof
Tanzimara (1839-1875 pp.) Ilpaii Typeubkux aBropis (I0parima Illunacu, Axmera Bedik [Tamri, Mycradu
Ixensnennina I[lami 1 iH.) mnomynspu3yBalnd BHBYEGHHS NOJITHYHOI icTOpii TIOpKIB, a Hesiki
OoOTpyHTOBYBaIIN TeOpil «Typo-apisHizMy» (Hanpukiaa, npans M. xemsnennina« Tropku: crapomaBHi Ta
cydacHi », 1869 r.). YV Pocilicekiii iMmepii, ska BKJIIOYana BEIUKY KUIbKICTh TIOPKCBKHX HapOIiB,
MOLIMPEHHIO ifel TIopku3Ma B KiHli XIX - Ha mouatky XX cT. cipustiin poOOoTH a3epOaiiiKaHChKUX Jis4iB
- npamatypra M.-®@. AxyHnoBa, nmoera X.-3. Ani Oes, BumaBis 3. XacaH Oesi, Ka3aHCBKHX - eTHorpada I11.
Mapmxann i FO. Axaypuna (Axkdypa), KpuMchbKOTaTapchkoro Bumasis 1. ['acnpuHChKOTO.

[My6minuct Iemain Facnpuncekuit (Iacipanu) (1851-1914) 3q000yB HalOinbIy TOMYJISIPHICTE Yepes3
MIOMYJISIpU3allito ifiel KyJIbTypHOI KOHCOMimamii TIOPKCHKUX Hapois,. llle 3 1879 p. BiH BumaBaB razeru
3aralbHOTIOPKChCKOI0 MOBOIO «®Daiimans ermenmke» (1879-1880), «3akon» (1881). 3 1881 p. Bumasas
razery «ToHryu», e TOCTaBUB MHUTaHHs MPO 00'€AHAHHS TIOPKCHKHX TOBIPOK: BOJI3BbKOI, YaraTalChKoOi,
KHPTU3bKOi Ta OCMaHCBKOI. Y TOMY X polli HanmucaB poooTy «Pychke MyCyIbMaHCTBOY, B SIKil BifHic cebe
«HE TITBKH A0 KPUMCHKO-TaTapChKOTO HApOMy, a JI0 BCi€l TFOPCHKOTO-TaTapChKOi Hauii'»l. 3 1883 no 1918
pp. BiH BHIaBaB pocikickkoro (1o 1905p.) i Tropkcbkoro MoBamu rasety «llepeBomuik'-Tepmkiman'y, 3 1905
p - xypHan ans xiHok «Anem HicBan» («Kinouuit CBit»); 3 1906 p - ryMOpUCTHYHHI KypHaI «Xa-xa-
xay, razety «Mimrer» («Hapom») mpo poboty mycynesmaHcbkoi ¢pakiii Jepxaymu Pocificekoi iMmepii; 3
1907 mo 1908 pp. B €runti Bin BugaBas ra3ety «Anb Haxma» («BimpomkeHH) apabCchKOIO.

lacnpuHCHKMIA BIJOMUIA 1 SIK OJWH 13 3aCHOBHHKIB JIKaJii3My — MPOCBITHUIIEKOTO PYXY, B OCHOBI
SIKOTO CBITCHKMI METOJ HaBYaHHS, 1 K iHILIaTOp CTBOPEHHS «TIOPCHKOTO E€CHIpaHTo» — YHi(ikoBaHOI
TIOPKCHKOT MOBH (IIi i/Iel CTaJIH MIAIPYHTSAM TypelbKoi MOBH, ITI0 3MiHIJIa OCMaHCHKY 3a 9aciB ATaTIOpKa).

3ycwuiss ['acnpuHCHKOTO BIUIMHYJIM HA CTAHOBJICHHS MOTIISAAIB Ka3aHCHKOTO TaTapChKOTO Jisda
HOcyda Axuypa (Axkuypuna). Icropuxk b. TaiimazoB B kHu3i «KazaHcbki Tiopku» (AHKapa, 1966 1.),
OIIIHIOIYN PO3CTaHOBKY cwil B KiHmi XIX cromiTTs, mucas: «xo4a npaBoduraHroBuM pyxy OyB Icmain Oeit
T'acnpamu 3 Kpumy, ixest (miopkcvroeo 06'eonanns - Kypeus Hamr F0.B.) Oyna migxorieHa MACTUTEISIMHE 3
uMCla KA3aHCHKUX TIOPKiB..» . FO. Akuypa, mapomuscs B Cumbipchky B 1876 p y Bimomomy poxi
AkuypiHux (Horo mpenokx - KHA3b AnaieB 0yB npyrom IBana V), BmacHUKIB Mepexi TEKCTHILHUX (padpuk
Pociiicekoi immepii °. ITicist cmepri 6atbka, FOcyd xus i Hapuascst B TypeddnHi, ae 3aifHABCS OTITHYHOIO
JisUTBHICTIO 1 OpaB y4acTh y HeBnaiii 3MoBi ipotu A6aynu Xamina 1. Tlicns 3acnanns B Tpinomiraniro, 3
1899 p. 10 1903 p. HaBuascs B [lapwxki y BinbHill KO TOMITHYHUX HAYK, MiCTs 3aKIHYEHHS SIKO1 HAKCaB
poboty «JlocmimkeHHs 3 icTopii nepkaBHUX THCTHTYTIB OCMaHCHKOI iMTIEpii», ¢ BUCIOBUB KPUTHUKY ifeit
MJIAJIOTYPKIB PO MOXKJIMBICTh CTBOPEHHS €IMHOI OCMAaHCBHKOI HaIil 4epe3 BOPOKHEUY XPUCTHSIHCBKOTO i
MYCYJIbMaHCBKOTO HapOJliB, BHCTYIUB 3a HaJaHHS aBTOHOMIH OKpeMHM HapozaM i 3a Qelepanizauito
Ocmanchkoi immepii 1 30epekeHHS ii B KOnMMIIHIX KopaoHax. Y Ilapwxki BiH mo3HafiomuBes 3
eMIrpaHTaMH JIiaepaMu pyXy MIAIOTypKiB AxmenoMm Pizoro, AOmymraxom JKeBAETOM 1 TPHUHIIOM
Cabaxaj1iHOM, 3r0JIOM MiJTPUMABIIH MEPIIOTO 3 HUX B 1J1el MOCUJICHHS IIEHTpali3alii AepaBu i CTaBKU
Ha AaBTOpUTapHy Biamxy Oe3 BTpydyaHHA KpaiH €Bponu Yy BHYTpilIHi copaBu TypeyuumHH, w10
MIPOIEMOHCTPYBAJIO €BOJIOIT0 Hioro ocobucTux norsiai. [TosepryBmuck no Pocii 8 1903 p., 10. Axaypa
3aifHSBCS BHUKJIAJAIbKOW (B Ka3aHChKOMY Mejpece «Myxamais») 1 BUIABHUYO JISUIBHICTIO (PEIaKkTop
razetn «Kaszancekuil BicHuk» («Kazan myxOipe»), cTaB KEpiBHUKOM JiOepajbHO-IEMOKPATHUHOI MapTii

' Tacnpunckuit, . (1985) Pycckoe mycynomancmeo. Oxchopa: PU-«OUCA», 24-26.

? Pacyn-3aze, M. (1985). O nanmypanusme 6 césizu ¢ kaskazckoi npobiremoii; JJokiad, npouumansiii 6
Hapuoice 6 1930 2. Oxchopa: PU — «OUCA» <http://irs-az.com/pdf/090622152150.pdf>.

3 Myxamertaunos, P.®. (1996). 3aposcdenue u s6omoyus miopkusma. Kazans: 3aman, 43.
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«Irridpak anp-myciimia». Moro crarts 1904 r. — « Tpu Buaum nonitukm» («Ug Tarzi Siyaset»), HaapykosaHa
B €rHIIETCHKOMY KypHai « TIOPK» BH3HAECTHCS «IIPOrPaMHOI» CTATTEIO MaHTIOpKi3Ma ',-. Y Hiit }O. Akaypa
aHaJi3ye TPH MOMJIMBUX HANPSIMKH TYPEUbKOI MOJITHKH : MEPIIUil — «acuMumlis 1 00'enHaHHS HaliH,
MiAJIETIMX OCMAaHCBKOMY YpSIy, 3 METOI0 CTBOPHTH OCMAaHCHKY Halilo» (TOOTO MaHOCMaHi3M), OpyTuil —
«BUKOPHCTOBYIOUH Te, IO mpaBuTeli OCMaHCHKOI AepKaBW MArOTh TpaBa Xaiida, MOIITHIHO 00'€THATH
BCIX MYCyJbMaH IIiJi MPaBIiHHAM OCMaHCBKOTO Ypsimy» (TOOTO maHiciami3m), TpeTiii — «dpopMyBaHHS
OTITHYHOT TIOPKCHKOI HAIIil, IO CIIMPA€ThCA Ha eTHiuHuil daxtop» (manTropkizm) °, *. IIpu mpomy BiH
3a3Havyae, 10 «ifesl CTBOPEHHS TIOPKCHKOI MOJITHYHOI HALii... € HOBOIO..., 0 B CTaMmOyii HEmoxaBHO
chopMyBasocs TOBAPHUCTBO,... AK€ O0akae CTBOPUTH TIOPKCHKY HAILIIO..., a ra3era «Ikmam» crama opraHom 3
PO3IOBCIOIKEHHS IIUX iz1eii... B Pocii, 1e mpokuBae OGUIbIIICTh TIOPKIB, i€l iX 00'€lHAHHS iICHYIOTh B JyXKe
po3muTiii popmi... Ane skOu He OyNo THITY 330BHI, I iflesl Jerko po3BuBanacs O... B Typkecrani, B
Gaceitnax pidox Sika (Ypaiy) i Bonrn... y iopkis Kaekasy i ITiaiuroro Ipany» °. V crarTi BiH BU3Ha€, 1m0
€ TIOPKOM, OCMAaHIIEM 1 MyCyJIbBMaHWHOM, IO Oa)kae CIyKUTH iHTepecaM OCMaHChKOT IepKaBH, icIamizmy
i BCIX TIOPKIB», aje NpH LbOMY BHUCIOBIIOE CYMHIB B CHIJIBHOCTI iHTEPECiB «TPhOX CHUIBHOT, IO
CIMPAIOTHCS HAa MOJITUYHUH, PENriiHUA Ta €THIYHMA NPUHOMI» 1 B TOMY, IO «IIOCHJICHHS OJHOTO
CIIBTOBApUCTBA CIPHUATAME MOCHICHHIO iHIIOro». Yepe3 me BiH POOHMTH BHCHOBOK, IO «poboTta 3i
crBopeHHs: OcMaHChKOI Halil -MapHEe 3aHATTS» OCKUIBKH TypelubKa MOJITHKa iCIIaMCBKOTO €JHAaHHS
3yCTpiHE MEpPEIIKOAN XPUCTUSHCHKHX JAEpKaB, TONI SK MOJITHKAa TIOPKCHKOIO €THOCTI «cmpusiia ©
o0'eqHanHIO TIOPKIB A3ii i CximHOi €BpomH, y SKuX Oynau O CIUTBHICTE MOBH, HOXOJDKEHHS, 3BHYAIB,
pemnirii... Ils nmonituka ciyxuna O mpouecy (popMyBaHHsS MOJITHYHOI HaIlil, sika Oyya O 37aTHA 30epertu
cebe cepell IHIIMX BENHMKKUX HAIlill... 1 B IbOMY 00'¢ JHaHHI TypelbKe CYCIJILCTBO 0yNI0 O HAHCHIIBHIMINM. ..,
i BaskHBY poitb BigirpaBano 6 OcMaHChKy aeprkaBy» °. Omucyroun TIOpKChKHit cBit, FO. AK4ypa rOBOPHTS
PO HBOTO SIK TMPO «CEPEAMHHHUIA CBIT» «MIX CBiTaMu OiJI0i 1 OBTOI pacu», ae «OcMaHChbKa AepikaBa
Bi3bMe Ha cebe poiib, Ky 3apa3 B CBITI OBTOi pacu Oakae BUKOHATH SMOHIS» 1 Ie «MycylbMaHCBKa
periris Moke CTaTH BaKJIMBUM e€JIeMEHTOM (hOpMyBaHHsI BEJIMKOI TIOPKCHKOT Hawii», aje Ui HbOro «icjaam
Ma€ 3MIHHTHCS 1 JOMyCTUTH (OPMYBAaHHS HAii...» . ['OJOBHUM KOHKYPEHTOM B IOJITHI[ «TIOPKCHKOI
enHocti Typeuunnm» lO. Axuypa HasuBae Pocito, mpumyckarouu mpy ObOMY, IO iHII XPUCTHUSHCBKI
JepKaBH, MOXKIMBO, MiATPUMAIOTh IO TOMITHKY °. IIpuMiTHO, mo B cepii crateii — «CIOB'THCHKHMIA
TIKICHBY — BIH PO3TIIANAE TPUIMHH 1 MOXKIIMBOCTI CJIOB’STHCBKO - TIOPKCBKOI €IHOCTI, HAa3WBaIOYH
TOJIOBHOIO i TMiJICTABOIO - MPOTHUCTOSHHSA €BPOINEHCHKOI Ta KUTAWCBKOI TOCIMONAPCHKOi, €KOHOMIYHOT,
KyJNbTYPHOI Ta MOJIITHYHOI eKCIaHCil .

Inei Tropkismy BusBHIIHCS 3aTpeOyBaHi mmicis peBomrortii 1908 poky. Tomi, 06'eqHABITICE B TTAPTIiIO
«€mHaHHS 1 Tmporpec», HaTXHeHHI racimamu pyxy «Hosi Ocmanuy», momymnspHoro B 70-x pp. XIX cr.,
MOJIOJOTYPKH BCTAHOBWJIM B immepii cBiii BumB (mo 1914 p), mparHyun oOMEXHTH BJiagy CyJTaHa
Koncturyniero. 30eHTexeHI 30epeXeHHSM IMIIepii, MOJOAOTYpPKH TMOMYISIpU3yBaIN el TIOPKi3MYy,
OCMaHi3My 1 icimamizMy, ocmiBadi B TBopdocTi Mexmena Emina (Bipm «S - Typok»), MHCEMEHHHKIB 3ii
I'vokanena (Mexwmena 3ii) 1 Xamine Enida AnuBapa (poman «Howuii Typan») i po3BUHEHI B KOHIICIIIisIX
Amni Cyagi, FOcyda Axaypu, A6aynu [Ixenera Kapnunara, Axmena Pusn, xenana Hypi i iH.

OcMmaHi3m BucnoBmoBaBcs Te30r0 Am Cyasi (1838 - 1878) — igeomora pyxy «Hosi Ocmanmy»
XIX cr.: «Bci HapoaH, 1O HacelssoTh OCMaHChKY IMIEPIil0, CKIaIal0Th HAII0 OCMaHIB, KA € Pacolo, 110

' Akuypa, 10. (1994). Tpu éuda nonumuxu. Tarapcran. Kasaus, 3, 130-135.
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? MyxamertaunoB, P.®. (1996). 3aposcoenue u s6omoyus miopkusma. Kazans: 3amas, 81.

35



ISSN 2336-5439 EVROPSKY POLITICKY A PRAVNI DISKURZ

nepesepurye iHmi..» . OcMaHi3M, SIK THIOBA if€OJIOTisA iMmepiami3aMy, oOIpyHTOBYyIOUH inei mepeBaru
«TYpEIBKOi pacw» HaJ iHITUMHU HapoJaMH iMIiepii, iei mpaBa TYpKiB BOJOMITH MPOCTOPAMH 3aCeIICHUMH
TIOpKaMUu «J10 Micust HapomkeHHs Oatbka Ocmana I — Eprorpyna (M. Meps B Cepenniii Asii) i 10
0aTpKiBIIMHU ciporo BoBka — mycteni CiHIBSH», 3HaWIUIA MATPUMKY B iel KyJIbTypHOTO 00'€JHAaHHS
TIOPKCHKOTO CBITY HaBKOJIO OCMaHCHKOI iMmepii Ak Snpa — y Tiopki3mi. « MiTbHOHHHNA TypelbKUi HApOI,
cTapojaBHil i monoauii TypkecTaH - BECh CBIT 1 MalOyTHEe Haiexarbh TOOL... OIMH BYJIHMK MarOTh BCI
0mxonn, Onue TypaH MalOTh MaTu BCi Typku», — iucaB B 1897 p. HamicHuk Cebactii M. EmMiH y Bipmmi «51
- TYPOK».

MnagoTypku BHKOPHUCTOBYBAJIM HE TUIBKH iflel OCMaHI3My 1 HMaHTIOPKI3MY, aje # icmamizmy. Sk
TIOPKICTH-ITTiXamicTH («ITTixam» o3Hadae «CHHAHHSA») BOHHU, Ha BIAMIHY BiJl TIOPKICTOB-IDKAIIIICTIB,
BH3HAJIM IIapiaT OCHOBOIO CBITCHKOTO IpaBa, OOIPYHTYBaB HEMOXKIIMBICTh PIBHONPABHOCTI MYCYyJbMaH 3
XPUCTHSHAMHY, INATPUMAaB JiSUTBHICTH opraHizamiii «IlamicmaMmicTcbke TOBapucTBO» 1 «ToBapucTBO
MYCYJIbMaHCHKOTO €HaHHsI», MPONaran/ia sSKux Benacs BunaHaiaMu «Ixmamy, «Taniny», «CipaT Mycrakimy.
VY 1909 p. xypHan «cipat Mycrakim» (Ne 83) 3aknukaB 10 00'€JHAHHS HABKOJIO TYPEIBKOTO CyJITaHA —
«Xaniba mpaBoBipumx» — 400 wmuH. Mycyneman Asii, Adpuku Ta €sponm’. Ilamicmamizm
BUKOPHCTOBYBABCS SIK MIATPYHTS MiaNOry 3 MPUXHIBHUKAMHU TEOKPATii i 3 MyCyJIbMaHCBKUMH HapOAaMu
iMIepii, a TaKOXX peani3oByBaB MOJITHKY LIEHTpati3alii BlIaau 3a JOIOMOTOIO PEirii B yMoBax ociaOieHHs
HalllOHAJIbHOT IPUHLUITY «OCMaHi3Ma» .

3akoHoMm 1909 p. ITTIXaAWCTH-MOJIOJOTYPKH 3a0OpOHIIM CTBOPIOBATH IApTii 3a HAI[iOHATHHOIO
03HAKOI0, MMOYAJIM TIONITUKY MUCKpUMIHALT HEMyCyJIbMaH y peaiizalii HUMH 1X CYCHUTbHO-TIOJNITHYHMX
mpaB. UneHOM MOJOJOTYpenpKol mapTii Temep Mir CTaTH JHUIIe TIOPOK 1 mycynsMaHuH. Y 1910 p 3'i3g
ITTIXaMiCTIB IPUAHSB PIIICHHS, IO CKJIAJI0 OCHOBY IMOITHKH acuMiAIii. ['acimom 3'i3my crano «Typedunna
— JWme JUIs TYpKiB»; Ha oOroBopeHHsT Mekiicy Oyia BHeCEHa pe30JIollisi Mpo 3a00poHy TypKam
BCTymaTH y 3Mimani numobu. Y 1911 p. 3'i3n maprii mpuiiHsAB pimenHs mpo icnamizanito TypeyuwHw,
OCMaHi3alilo MiAJaHUX, NP0 TOBCIOJHE BIPOBAKEHHS TYpPELbKOi MOBH. Y pE30MoUii TOBOPHIOCS:
«...IMIIepist Mae OyTH MyCYIbMAHCHKOIO. ..  1HIITMM HaIlisIM IMOTPiOHO BiIMOBHUTH B TIpaBi OpraHi30BYyBaTHCA,
OCKIJIbKM JIelleHTpallizalisi 1 camMoBpsAoyBaHHs — Ie 3panga Typeubkiii immepii. HauioHanbHi MEHIIMHU
CTaHOBJISITh TaKy BEJIMUYHMHY, SIKOIO MOXKHA 3HEXTyBaTH 0Oe3 moOooBaHHs. BoHM MOXyTh 30epertu pemiriio,
asie He MoBY. [lomMpeHHs TypenbKol MOBH € HalBUIIIMM 3aCO00M YTBEPAKCHHS MyCYJIbMaHCHKOI IIepeBaru
i acuminsauii inmmx enementiy’. Jlxenan Hypi — TeopeTur» nanicnamisMy — B poGoTi «€IHAHHS icaamy»
nmucaB: «fkmo apaOcbka € MOBOIO pelirii, TO Typelbka Mae CTaTH OQIliifHOI0 CBITCHKOIO MOBOIO BCiX
MyCYJIbMaH» . 3aTBepIKYBaBCS HACWIBHUIBKMH MAXiD 10 CTBOPEHHS «Typenpkoi eaHocti». Tamaat-Geit
(omuH 3 migepiB «TpiyMBipaTy» MOJIONOTYPKiB) 3i3HaBaBcs: «MU 3aXOTUIM rsiypa 3pOOUTH OCMaHIEM, alie
e 3moru. Temnep 3aIMIIaeThCs OIHE — 3HUILUTH Horo 36poero .

Tropki3M B el mepio; po3BUBaBCS 3aBASKH JisUTbHOCTI opraHizamiid: «Tropk Jlepreri» («Tropkcbke
kojyo» — mistta y 1908-1912 pp.), «Tiopk opmy» («Tropkceka pomamHay — mistta y 1911-1917 pp.), «Tropk
oinrici» ( «Tropkceke 3HaHHS» — fistia 'y 1913-1914 pp.) 1 «Tropk omkarm» («TIOPKCHKHUIA odar» — misia y
1912-1931 pp.) . ¥ Bcix opranizamisix cekperapem 6y FO. Akuypa. Llini opramizamiii dbopmymroBamucs sk

'Mlerpocsin, 0. A. (1958). «Hosvie ocmans” u 6opsba 3a koncmumyyuio 1876 2. ¢ Typyuu. Mocksa:
Bocrounas nut-pa, 157; Kupaxocss, JIx. (1986). Maadomypxu nepeo cyoom ucmopuu. EpeBan: Aitacran,
114. <http://hayasanews.com/wp-content/uploads/2012/10/john.pdy>..

? Kupaxocs, [Ix. (1986). Mradomypku neped cyoom ucmopuu. Epesan.: Aitacran, 115.
<http://hayasanews.com/wp-content/uploads/2012/10/john.pdy>.

3 Kupakocsn, Ix. (1986). Mradomypku neped cydom ucmopuu. Epesan: Aitactan, 104-106
<http://hayasanews.com/wp-content/uploads/2012/10/john.pdy>.

* Peace Handbooks. Y. X. Turkey in Asia. (1920). London. <https://www.wdl.org/ru/item/11770/view/1/15/>.

® Uyanik, N. (2004). Batici bir aydin olarak Celal Nuri ileri ve yenilesme surecinde ficir hareketlerine bakisi.
Selcuk Universitesi Tiirkiyat Arastirmalar: Dergisi.
<http://sutad.selcuk.edu.tr/sutad/article/viewFile/263/253>.

5 Mapysos, FO. (1961). [TauTropku3M 1 nanucIaMusm MiagoTypok (1908-1918). Kpatkue coobuieHus
Wncturyta Haponaos Azum, T. XIV. Mocksa, 38-56.

" Bacubesa, C.A. (2012). BriustHuie maHTIOPKUA3Ma HA UACOJIOTHYECKUH MPOIIECC B TYPEHKOH peCITyOIIHiKe.
Honumuxa, 3. <http://teoria-practica.ru/rus/files/arhiv_zhurnala/2012/3/politika/vasilieva.pdf>; l1BaHoBa,
B.B. (2013). CtpaTerun BKJIIOYEHHs raray30B B TIOPKO-TypELKOE KyJIbTypHOe mpocTpaHcTBO (XX-XXI cT.).
Onexmponnas oubruomexa Myses anmpononozcuu u smuoepaguu PAH <http://kunstkamera.ru/ files/lib/978-
5-88431-238-8/978-5-88431-238-8 35.pdf>.
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npocBiTHULBKi. Tak, y craryTi «TIOpKCBKOro oyara» LiSIMH BH3HAYaJHCS: «BIOCKOHAJIEHHS TIOPKCHKOT
pacH i {1 MOBH TIUIAXOM...ITIIBUIIICHHS PiBHS HAITIOHATLHOTO BUXOBAHHS, COIAIbHO-CKOHOMIYHOI CHCTEMH
TIOPKIB, SIKi € 0COOJHMBO 3HAYHUM HAapOAOM Cepell MYCYJIbMaHCBKUX HapOIiB»; BIAKPUTTS TIOPKCHKUX
ouarie, MIKLUT, MiJKpPeCIOBaIacs HEMOMITHYHA isIbHICTh OpraHi3allii: «opraHizailis npu 3iHCHEHHI CBOET
METH OOMEXHUTH TisSIBHICTH COIMANBHOIO 1 HaIlIOHANBHOW cepaMu, ane He Oyae 3aiMaTHcs MOJTITHKOIO 1
He GyJe TpaloBaTH Ha mojituuHi naptii»'. Llio 1yMKy BHCIOBMIOBAB i 3. ['boKanbn y npamni «[Ipunmunm
TropkizMy» (1923 p.)>. «Tropkism, — mucas ['bOKabl, — 1e pyX He HONITHYHHIL, a HAyKOBO-(PiTocodChKO-
€CTETHYHHM... Ie MeToA OOpOTHOU 3a KyJbTypHE €JHAHHS..., TOMY BiH He NpHUiHAB Gopmu mapTii... Ane
TIOPKI3M He 4yIKHil MOTITHIHEM ifeanam... Mi HapOIHHKH y MOJITHIL, TIOPKICTH — y KYJIBTYpi» .

«Typenpki o4ari» B Iei MmepioJl CTBOPIOIOTHCS N0 Beill kpaiHi. SAkmo B 1914 p. B imnepii Oymno 16
«ouariB» uncenbHicTIO 3 THC. 0¢i6, To B 1920-X pp. uncio uneniB gocsrio 30 Tuc. oci6 *. B Mexax pobotn
OCEpEeIKiB OPraHi30BYBAJIMCS JICKITii, Beacs BHIABHWYA MisUTbHICTH, BHPINTYBAINCS COIliaIbHI MMATAHHA. Y
kHu3i 3apeBanna « Typeuunna i mantypanizm» (1930 r.) 3a3Havanocs, Mo «ovYarm» po3BUHYIIN MPOTaraniy
cepell CTylEeHTiB O0rOCIOBCHKUX 1HCTUTYTIB, BHACTIJOK YOTO BUHMK 3B'S30K MAHTIOPKICTIB 1 TyXOBEHCTBA,
a uepes HbOTO 3B'A30K i3 HAPOLOMY .

JdpykoBanuM opraHoM ouariB OyB xypHan «Tropk topay» mig pemakmiero 0. Axdypu, ne
npykyBanucsi poboru Kenpromo 3ane Mexmena @yana, 3ii ['€kansna, Xanine Enina, Xyceiina 3age Ami,
Ixensp Caxip, Axmena Ara-Orim (Araea). Ha cropiHkax mbOTO BHIAHHS 1 B OKPEeMHX BUIaHHSX
pO3TIISIIATNCs MUILSIXA CTBOPEHHS TIOPKCHKOTO CBITY. Tak, B kHM31 «Tpm momitudni cuctemm» 1911 p.
(xHHTa MIepexuna Tpu BuganHsa 1976, 1987 1 1991 rr.) Oynum 3i0pani crarti FOcyda Axkuypa, Ami Kemans i
Qdapign AxMena, IpUCBSIYEH] CITIBBITHOMIEHHIO «OCMaHI3MY», «IaHICIaMi3My» 1 «ITaHTIOPKi3MY» 3 METOIO
BU3HAYCHHS HAMKparmoi 3 HEX B skocTi moxtpuun Typewamnu’. L[iii camiii mpobmemi mprcBsdayBamacs
pobora 3. I'bokamena «TropkizyBaTHcs, icrmami3zBaTucsi, MozaepHizyBaTucs» (1913-1914). Tropkictu
0OTOBOPIOBAJIM PI3HUIIO MOHATH TIOPKI3ZM», «TYPKi3M» 1 «Typanizm» (pobotu Axmena Ara-Ornmy «Tpu
muBimizaniin (1919-1920) i 3ii I'sokanena «OcHoBu Tropku3May (1923)). Tak, 3is ['vokamen B mpari
«OCHOBY TIOPKi3MY» BUCTYTIHB IIPOTH «OCMaHI3MY», SIK TIOJITUKHN acHMiIAIIi HapoaiB OcMaHCHKOI iMITepii,
1 IPOTH «icmami3my», HE3Ba)KalouW Ha CBOE IOMEpeJHE YICHCTBO B MapTii «CaHaHHA 1 mporpecy». BiH,
TaKOX, BU3HAYAIOYH BiJIMIHHOCTI «TIOPKI3MY» 1 «TYpaHi3My», BKa3yBaB, 110 «TIOPKi3M» — 1€ OLIBII BYy3bKe
MIOHATTS, IO OXOIUTIOE HAPOAMW OTY3ChKOI Tpymu (TYpokK, a3epOalipKaHINB, TYpKMEH, TaraysiB), a
«TypaHi3M» — GiIBII MHPOKE, IO OXOIUTIOE Hapomy TypaHa, Taki sk TaTapy, y30eku, akyTH, inmi . IIpu
LBOMY, BiH BIAPI3HSB MOHSTTS «TYPKi3M» 1 «TIOPKi3M», € «TypKi3M» — O3HAyae MepIly CTalilo MpoLecy
BIIPOJKEHHST KYyJBTYPHOI CIUTBHOCTI, 0OMexeHy Mexkamu TypeddawHH, Kol (GopMyeThbesl HaIliOHAJbHA
izeHTHuHIicTh. [lpyra cramis «TOpki3amy» 3.['bOKalbliOM Ha3MBA€ETHCS «OTY313M», KOJIM MOBa Wie Mpo
00'€qHaHHS TIOPKIB OTY3CBKOI TpYyNH, a TPETI0 CTaiil0 BiH HAa3WUBAa€ «TYPaHi3MOM», KONU MiJl €Tifolo
TypedunHn KOHCOITYIOTECS BCi TIOPKChKi Hapoau. Ha nymky 3. I'boKkanbiia, «CbOrofHi MOXHA JOIMYCTHTH
KyJIbTypHE 00'€THaHHS TUTBKH OTY3CHKHX TUIeMeH... [[aHTypaHi3M ke — I YTOIIis, Mo MoIi0Ha KOMYHI3MY
Jlenina 1 pato Maromera. Sk ifean BiH I[IHHUH JIMIIE TUM, IO CIYXUTh POMAaHTHYHUM JDKEPEIOM
HacHaru... mac»'. Ilpum ommci nporpamm of'enHaHHi TIOpKiB ['hOKAIBI aKIEHTYe HAa BaIMBOCTI
MIPEBaTIOBAHHS «TIOPKi3My B MOBIi, B €CTCTHIIi, B MOpalli», Ha TIOpPKiaIii MOBH IPOIIOBieH i CTBOpEHHI
CYYaCHMX CiM'i i lepkaBH, He3aNeKHUX NPODCIIiIOK, AKTUBHOCTI CYCIIiIbCTRA °. 3 IepeiKy, BUKOPUCTAHHX
I'boKaIbIIOM MOHSTH (KTYPKi3M», «TIOPKi3M», «OCMaHI3M», «TypaHi3M»), MaJI0 PO3PI3HEHUMH BUSBISLIIHCS
IIBA: «OCMaHI3M» 1 «TypKi3m». BoueBuap, BIIMIHHOCTI MK HHUMH Oauuimcs B OCOOJIUBOCTSAX BHOOpY

! Myxamertanuos, P.®. (1996). 3aposcoenue u r6omoyus miopkuszma. Kasanp: 3aman, 90.

% Gokalp, Z. (1923). Tiirkgiiliigiin Esaslart. <http://ulkunet.com/UcuncuSayfa/TurkculugunEsaslari_1817.pdf>.

3 Pacyn-3ane, M. (1985). O nanmypanuszme 6 ceasu ¢ kagkasckoti npodaemoil; JJoxnao, npoyumanHulii 8
Hapuorce ¢ 1930 2. Oxcdopn: PU — «OUCA». <http://irs-az.com/pdf/090622152150.pdf>.

* Bacunbesa, C.A. (2012). BiiusiHue MaHTIOPKA3MA HA HICOTOTHUECKHIA IPOLIECC B TypeIKon pecmyOmke.
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> Bapesann (1991). Typyus u Ianmypanusm. Epepan, 76.
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(opMu TIpaBIiHHA, TOJITHKH HAI[iOHATBHOI iAEHTUYHOCTI, i, 0araro B YoMy, BH3HAYallUCS 3MiHAMH B
ocoOucTHX (KOH'IOHKTYPHHX) MO3UIlisfx ['bokanmema B 1923 p. (dac apyky pobotn «OCHOBH TIOPKi3May) Y
3B'SI3KY 3 BTPATOIO B MOJIOZOTYPKaMH Ha KOPUCTh KEMAITICTiB.

Axmen Ara Orny (A. Araes) (ypomxenenp M.Iyma B Harippomy Kapabaci) y ctarTi, B™MilueHii B
)KypHaii «Tropk fopay», M TOHATTSIM «TIOPKCHKHM CBIT» OINHCaB TEPHUTOpio, IO BKIO4Yae Kpuwm,
Bankanu, KaBkas, miBHiuHYy wactuHy Kacmilickkoro mops, dactuny Cubipy, Monromii, TypkmeHicraH,
yactuHy Kuraro, Adranicrany, Meconoramito, Ereiiceke Mope. M. EMiH migkpecmioBaB, 10 MaHTIOPKICTH
MEpUINM 3aBIAHHSIM BBaXKaJIM €JHAHHS «BCIX TIOPKIB», APYT'MM — «OpaTaHHSM» 3 HApOAAMH «TYPaHCHKOT'O
ITOXOKCHHS, B TOMY YHCII 3 YTOpPISIMHE, (iHaMu Ta Goarapamu .

TropkicT, BuU3HaOuUu MeciaHi3M TypeuyunHu B o0'enHanHi «Bemukoro TypaHy» 3BepTaiucs a0
CaKkpaJIbHUX €JIEMEHTIB icTOpii TIOpKiB, cuMBOJOM sikoi crama BoBuuill (boskypa, Bozkurt), mo, 3a
repeKa3amMu, BpsITyBajia TIOPKIB, BKa3aBIM AOpory byprodiHy (KOBadio TIOPKCHKOI pacd) i mo3HadeHa SK
MaTH Hamii, 1 mepea SKO0 BKJIOHSUIMCA TIOPKU 10 NpuiHATTA Icmamy. He Menmne 3HaueHHS Manu igei
TeHrpiaHcTBa 1 icmamcbkoro Mecianismy. Ilim racmom «Haszanm mo TypaHy» TIOpKICTH BHCTyHaldH 3a
BiJIpOJPKEHHS 3BMYAiB TIOPKCHKUX HApOJIiB, 10 repoizaiii Artimum, YnHriz-xaHa, Ory3-xaHna (3. ['bokanmsn y
Biprm «Typam» i 3. Tbokansn i X. Azquap y pomani «Hoswuii Typam» (1912).

lanna TBepuTHHOBA, ONKMCYIOYM [JiSUIBHICTH  «TIOPKICTCBKMX»  OpraHizamiii  HasuBae iX
«TAHTIOPKICTCHKUMU», BKa3ylOuW, L0 TOBapuUCTBOM «Tropk omkarm» «Oyium po3poOieHi «mporpaMa
MIHIMYM» 1 «IIporpama MakcumMym». Ha mepmromy eram Typkwm Manu 3aBotoBaTH «Manmii abo Hosuit
Typan» Big baiikany mo Cram0yiy i Big Monromnii o Ka3zani, a Ha apyromy — yrBoputh «Benukuii Typan»
BiJ SMOHCHKMX BOA A0 CkanauHaBCHKUX rip 1 Bix JIbomosuroro okeany no miaro TubGery. Lle mamno
CIPHYMHHUTH €py «HOBOI uiHrisiamm»’. OmHAK 3 LUM, CIPAaBEIIHBO HA HAII MO, HE 3rogeH @.
MyxametninoB (migep «Tarapcbkoi mapTii HaIiOHAIBLHOI HE3aJEKHOCTI»), MO CTBEPIDKYE, MO Y
TIOPKICTCBKMX TOBapUCTB Mo4aTKy XX CT., K 1 B camiil gistmeHOCTI FO. Akuypu 1 3. ['bokanbna «ToopKizMm
3BOJIUBCS JIAIIIE [0 i71e1 KyJIbTYPHOI OJIM3BKOCTI TIOPKCHKUX HAPOIB», @ BBEJCHHS HOTO B MONIITHYHY cepy
BiH TOB'SI3y€ 3 IISIIBHICTIO TIOPKICTIB apyroi mojoBuHH XX CT., 30KpeMa, 3 misutbHiCTIO A.Tropkema —
ouinbHUKa maptii «HamionansHoro aii», H. ATcu3a — mucbMeHHHMKa 1 BHIaBLs XypHamy «OpxyH»
(BumaBaBcs B 1933-1952 pp.) i T. fzrana (mpe3unenta «DoHIY 3 TOCIiIHKEHHS TIOPKCHKOTO CBITY», IO i€
3 80-x pp. XX cT.).

I TMM He MeHII, TaHTIOPKI3M SK 1J€O0JOTis TOJNITUYHOTO €IHAHHS TIOPKCBKHX HAapoAiB 1 iX
TEPUTOPiaIbHO-MIONITUYHUX YTBOPEHb (hopMyBanacsi Ha TPyHTI HPOCBITHUIBKOT MiSUTBHOCTI TIOPKICTIB 1 1X
MTOCTIIOBHUKIB B YacTHHI PO3BUTKY TIOJNITHKH «TYpPKI3My», SIKa YacoM 3BOAWJIACS [0 TIONITHKH
«OCMaHI3My» 1 CYNpOBO/DKYBaJlacsi NPOLECaMH HACHIBHUIBKOI acuMiIANii ( «OTypedeHHs») psaay
HETIOpKChKUX HaponiB TypedunHu.

HarioranbHO-BU3BOIBHI PyXH HETYpEUbKHX oOnacTel immepii, itaio-Typempka BikiHa 1911-1912
pp., bankanceki BitHE 1912-1913 pp. mpuBenn 10 MOMYJIAPHOCTI 1IE€0JIOTiH OCMaHi3Ma, IMaHTIOpKi3Ma i
iciami3aMy MOJIOZOTYPKIB cepe]] TypelbKOro HaceeHHs (YHCII0 WICHIB MapTii «CIHAHHS 1 Iporpecy 3pociia
3 300 oci6 B 1908 p 10 350 Tmc. oci6 B 1914 p)*. Tlepeopor 1913 poky, BHAcCHiZOK sfKOTO Oyia
BCTAHOBJICHA MTUKTATypa MapTii «CaHAHHS 1 IpoTpecy, IpencTaBieHo] «TpiymBipaTomM» odirnepis (Mexmen
Tanear [lama, Axmer J[xemanp [lamra, Icmain EnBep [lama), 3yMOBHB 3pOCTaHHS ICHTpani3My,
panukanizMy MOJIITUKH JTUCKpUMiHALi, ydacTh iMnepii B I CBiToBuii BiiiHi Ha Ooui HiMeuunHw, 3 sikoi Oyio
obroBopeHo maHu nepenadi Ocmancwekoi immepii KaBkasy, Cepemnpoi Aszii, [loBomxs, Kpumy, i, B
KiHIIEBOMY MiACyMKy, po3max immepii’,’. Ilicist BiliHM mapTis MmagoTypkiB «€HaHHA i mporpecy
camoutikBinyBanacs. Y 1918-1922 pp. Bnaga B kpaini Hanexana cynrany Mexmeny VI, sikuii mepeOyBaB miz

' Tacanoga, D.10. (1966). Hoeonozus 6yprcyasnozo nayuonanuzma ¢ Typyuu é nepuod maadomypox (1908-
1914). baxy: AH ACCP, 118-119.

2 Ziya Gokalp siir «Turany, 125. <http://www.antoloji.com/turan-2-siiri/>.

3 Tepurnnosa, A.C. (1956). Mnagotypku i maHTiopku3M. Kparkue coobmenns MHCTHTYTa BOCTOKOBEICHHS
AH CCCP, T. XXII. Mockaa, 68.

* Kupakocsis, Jix. (1986). Miuadomypku neped cyoom ucmopuu. Epesam: Aiiactan. <http://hayasanews.com/wp-
content/uploads/2012/10/john.pdy>.

> MapyHos, 10. (1961). [TanTropku3M 1 naHucIaMu3M MIagoTypok (1908-1918). Kpatkue coobieHus
Wncturyra Haponos Azuu. T.XIV. Mocksa, 52.

% HesaBepuieHHbIi HIOPHOEPT. APMSHCKH# reHon . OPuyuanbHblii catim ucmopui apMaHCKo20 2eHOYUOA.
<http://www.genocide-museum.am/rus/online_exhibition_9.php>.
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BIUTMBOM KpaiH-AHTaHTH.

VY neit mepiox, B 1919 p. KO. Axuypa, Buctymaroun 16 BepecHs B cycmisbeTBi «Tropk Omkarm»
CramOyna 3 JIeKLi€l0 3asBHB NP0 ICHYBaHHS 2-X BHUMAIB TIOPKI3MY: «IEMOKPAaTHYHOTO» 1
«iMmepianicTHuHOrO», BigHOCSUM cebe 0 mepmoro'. I Tpoxm mismime, B 1923 p. 3. I'sokamsm, sk
BKa3yBaJIOCS paHIiIlle, TaB OIMIHKY PI3HUIN MOHATH «OCMAHI3M» 1 «TYPKI3M», «TIOPKI3M» 1 «TypaHizm». Lle
JEMOHCTPYE MEPEJIOM B 1IeHHO-TIONIITHYHOI CUTYaIlii.

Y 1922 p. BHacHiOK TOBAICHHS OKymamiiHOro pexuMmy, Oyina BCTAaHOBJIEHA Biajaa
pecmyOIIiKaHCEKOTO TIpaBIiHHA i KepiBHUITBOM ['a3i Mycradu Kemanp [lami (Kemams Aratiopka) i
cTBOpeHOoi HWM HapomHo-pecmyOmikancekoi mapTii. Pedopmum  AtaTiopka miarpuManu OiTbIIICTh
MIIAJIOTYPKIiB, 0 PyXy SIKHX BiH 1 caM BITHOCHUBCS JI0 HOTO KOH(QIIIKTY 3 WieHaMHu «TpiyMmBipaTy». [1o cyTi,
ATaTIOpK, CIIOYATKy SK ToyioBa Bemmkux HamioHambHuX 300piB (1920-1923), a 3 1923 p. sk mpe3umeHT
pecrryOmiky, 1o mepeodupaBcs a0 1938 p., peamizyBaB BENWKY YacTHHY IPOTpPaMH MIIAIOTYPKiB,
BIZIMOBHUBIIUCH Bifl iTTiXaAi3My 1 MaHTIOPKI3MYy $K imeoJiorii TepuTopiadbHOTO 3pocTaHHs. OdimiiiHa
BiIMOBa BiJ MOJITHKH MaHTIOPKi3My Oyna mporojomieHa ATtaTiopkoM B 1921 p. B Horo mpomMoBi B
M.Ecximexip, a B 1927 p. Beetypenpke ToBapuctBo «Typeupkuii ouar» Ha 3'i31i 3MiHHIO 1 IMyHKT CBOTO
CTaTyTy, OOMexy4n cdepy MisIBHOCTI MEKaMH Typeupkoi pecmyOunikuy. [IporonomeHe ATaTIOpKOM
racio «Mup B kpaiHi, MHp B CBiTi» B MmojanbuioMy OyZe PO3KpUTHKOBaHE TopkicroM H. ATcmzom sk
posiB «momituku moctynok CPCPy» 1 «BiAcTymHUIITBA Bij] HAlliOHAIEHOTO iﬂeany»z.

Pedopmamn Aratropka cramm: mikBimamis cynataHaty (1922), mporomnomenus pecmyomikm (1923),
ckacyBaHHA xamidary (1924), BBelleHHS CBITCHKOTO HaBYaHHS, 3aKPUTTS ACPBIIICEKUX OpJACHIB, peopma
omsary (1925), mpwifHATTS HOBOTO KPUMIHAJIBFHOTO Ta IUBLIHHOTO KOJEKCIB 3a €BPOIEHCHKUM 3pa3KoM
(1926), marmuizarmiss angasiTy, OUYHIICHHS TypelbKOi MOBH BiJ 3alo3W4deHb, BIIAUICHHS peEirii Bif
nepxkaBu — naimm3m (1928), naganHs BUOOpPUMX TpaB >KiHKaM, CKAaCyBaHHS TUTYINIB 1 GeomaibHUX Gopm
3BepHEHHS, BBeJieHHs npi3Bull (1934), cTBopeHHs HallioOHANIBHUX OAHKIB 1 MPOMHCIOBOCTI.

[onmiTuka TypeubKoro HamioHali3My ATaTiOpka mependadana CTBOPEHHS MOHOETHIUHOI JepiKaBH,
JUTSL 90TO TPOMAJSTHCTBO OYJI0 OTOTOKHEHE 3 STHIYHHMMH, 1 BC1 JKHTEN KpaiHW Oy OTOJIOMICHI TYpKaMH.
Lle crocyBanocs i kypaiB (20% HaceneHHs, SKUM TiJ 4ac BiHHU ATaTIOPK OOIISIB aBTOHOMIO, a IMOTIM
«3a0yB» 1 3a00pOHUB iX TPOMAJICHKI opralHie.:f.lui'l'3 . Misnu nmuckpumiHamiifHi HOPMH II0 BiJHOIICHHIO [0
€BpEiiCcbKOro HaceneHHs. Bci MoBH (KypaChbKa, BIPMEHCBKA, UKYZAECMO, iH.), KpIM TypeubKoi, Oyim
3a00poHeHi. Bynu JikBinoBaHi HalioOHAIBEHO-peNiriiiHi popmu ocBiTH. i mpuHIKIN Oynu MporoioleHi B
Koncrutynii 1924 p. ATtatiopk, migaaiodu JUCKpUMIHALIT THX, XTO HaMaraBcsl BiZICTOIOBaTH CaMOOYTHICTb,
3poOuB racioM ¢pa3y: «SK IMacIuBUil BHUMOBIATH «I — Typok!». dpaza cuMBOi3yBaja HaIliOHATBHY
€ITHICTD 1 3aMiHy CAMOHA3BU: «TYPKI» 3aMiCTh TPAIUIIIHHOTO «OCMaHM».

BBakaeThcsl, 1110 MOXKBaBJICHHA i€l MaHTIOPKI3MY MOYaNIOcs JIMIIE Micist cMepTi ATtaTiopka B 1938
p., TMpOTe, NOCTIIXEHHS NOBOIATH, 10 TypeuyynHa MiATPUMYyBaJa iel0 TIOPKCHKOI CONiJapHOCTI K
MIOJITHKY «00'€MHAHHS PO3AUICHOI KYJIhTYypPHO-HAIMIOHATLHOI CHUTHPHOTH» IO BiTHOIIEHHIO IO ETHIYHO
ONMU3BKUX TaTap, raray3iB Ta iHIIUX Bxke Ha novatky 30-X pp. XX cr. O3HaKOI HBOTO CTalla MisJIbHICTh
TYpPEeUbKHX MOCTIB B KpaiHaX KOJHMIIHBOI IMIIEPCHKOI MPUCYTHOCTI 3 MOJAJBIIMMH B HHX pedopMamu B
peNiTifHIN 1 KyJIbTYpHO-OCBITHIH cdepax Ta aKTHBi3amisl MIATPUMKHA CTBOPEHHS Ta BHIABHHIITBA
JOCIHIPKEHb 3 TUTaHb KYJIBTYPHOT OJIM3bKOCTI TIOPKCHKUX Hapoxis (y 1936 p. 3’sBuiocs mepiie TypenbKe
BUJIAHHS IPO KyIbTYpHY OJIM3BKIiCTh raraysis i TypkiB — «bamkanu i Tropkism» Smap Ha6i Haitipa’. Y
npeam6ys1i aBTop Bu3Hauyae: «araysu — e XpUCTHAHI30BaHi TyPKH, 110 %MBYTh B PyMyHii i Bonrapii»®.

Tak, npuKIaIOM TUILUIOMATHYHOT aKTHBI3allii € aisuibHicTh Xamayiiaxa Cynxi Tanpuosepa (1885—
1966) B Pymynii 3 1931 nmo 1944 pp. X.C.TanpuoBep sK NPUXWIBHHK HaHTIOPKI3MYy 1 €KC-ToJjioBa
ToBapucTBa « TFOPKCHKHIA o4ary», micis 3a00poHU odaris, 1o aisimu 3 1912 no 1931 pp., OyB npu3HaYeHH
mocioM y byxapecT, 4To mosicHIOBaJIOCS iCHyBaHHSIM y PymyHil (30kpema, y becapa6ii ta JloOpymxki)

"' Myxamerraunos, P.®. (1996). 3aposcoenue u r6omoyus miopkuzma. Kazanb: 3aman, 160.

2 Myxamertaunos, P.®. (1996). 3aposcoenue u s6omoyus miopkusma. Kasans: 3aman, 173.

3 JTasapes, M.C. (2005). Kypoucman u kypockuii eonpoc. Mocksa: Bocrounas nuteparypa, 63, 70-71.

* Typrws. Kpamkas espeiickas snyurionedus. <http://www.eleven.co.il/article/14185>.

° UBanosa, B.B. (2013). CTpaTeruy BKIIOUEHHS raray3oB B TIOPKO-TYPELKOE KyJIbTYpPHOE MPOCTPaHCTBO (XX-
XXI ct.). Inexmponnas 6ubnuomexa Myses anmpononozuu u smuoepaguu PAH.
<http://kunstkamera.ru/files/lib/978-5-88431-238-8/978-5-88431-238-8 35.pdf>.

% Yavuz, N. (2010). Hamdullah Suphi Tanridver ve Gagavuzlar. Gazi Akademik Bakus. Ankara, 4.
<http://www.acarindex.com/dosyalar/makale/acarindex-1423881107.pdf>.
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BennKoi rpoMany raraysiB. 3 1931 p., 3a mocepeaaunrsa X. TanpuoBepa MiHicTepcTBO 3 HAPOAHOT OCBITH
Pymynii 3ampoBamuio B menpece J{oOpymki BUKIaZaHHS iCTOPii TIOPKIB i TIOPKCHKOI MOBH, yXBaJIUBIIH
YUTATH PENITiHHI KHUTH TO-TypElbKH, a He M0-apadchku, apabilly 3aMiHUTH HOBUM TYPEIbKUM aJ(aBiToM,
a TpaJuIiiHMI OAT 3aMiHMTH Ha eBpomeiichkmii'. JlisnpHiCTH mocia 3abes3neunna poGOTY TYpPEIbKHX
BHIKJIa/IaviB B MIKoOJIaxX ['arays3ii; mpuitoM rary3ckix CTyACHTIB B YHIBEpCUTETH TypeUdunHM; TOMYISIPU3AITI0
3HaHb MO raray3iB B TypeudWHi; cIpHsia BUAAHHIO KHUT TIPO Taray3iB TypelbKOIO MOBOIO 1 IMOSIBH
inpopmanii mpo raraysis B mepmiii «Tropkchkoi Enmmknonesii Pecny6miku Typeaunnan®. J[oCTiaHHKK
BKa3yIOTh Ha 3alliKaBJIeHICTh TaHpHoBepa MUTaHHSAM MOXJIMBOI NepeAadi raraysam Ui iX XpUCTHSIHCBKUX,
ajie TIOpKi3oBaHHUX OorocaykiHb xpamy CesToi Codii B CtamOyii. Lle BoucyBasiocss B IPOSKT TIOPKi3allii
peunirii — K icnamy, Tak 1 XpUCTUSHCTBA — B yMOBaX MPOTOJIOMIEHOTO Jailm3my. [Ipo3BaHuil 3a qisUTbHICTD
«MUTPOTIONUTOM Taray3iB» TaHpuoBep OyB BH3HAaHMI «IOYecHUM JOKTopoM bByxapectcbkoro
yaiBepcutery»’. 11 CBiToBa BiliHa 3aBagnia peanisauii mianis TanproBepa i B 1944 p. BiH mOBepHYBCS 10
Typeuunnu.

3a ganumu O. CBapaHLa Taka MoJiTHKa TypeudrHH CpHsIa BCTAHOBJICHHIO KOHTAKTIB 3 TIOPKCHKOT
MOJIOIIIO Ta (hOpMyBaHHIO «I'sToi KonoHm»'. C. BacHibeBa 3a3Hauae, MO BOYEBUIb, TYPEUBKHIl YDA,
(akTHYHO, HE BiMOBIISABCS BiJl MaHTIOPKICTCKIX MPOEKTIB, ae OyB 3MYyIICHUH MyOIiYHO BiTIMOBUTHCS Bill
HUX B 3B'I3Ky 3 HECIPHSTIMBOIO 30BHIIIHBONMOJNITHYHOIO cuTyamiero’. O.CBapaHI BKa3ye, HABOATIM
MIPHUKJIA]] 3aXOIUIeHHs TypeddnHoro cupiiicbkoro mopty AnekcanaperTta (Xarran) B 1930 p., mo B 1923-
1939 pp. Typerpkuii ypsia cTBOproBaB Ha CXOi «IIiAIMUIbHI TAHTIOPKICTCHKI 1 TaHICTIaMICTChKI OpraHi3artii,
KOOPJMHYBAJIO iX...3/iiICHIOBANIO Hpomaranay naHTiopkismy»’. ¥ 30-40 pp. MaHTIOPKiCTChKA JisIBHICTH
aKTHBi3yBajacs B €BPONEHCHKUX KpaiHax, 110, Ha OyMKy Slko0Oa JlaHmay, MOSICHIOETBCA TUM, IO «IIO
TSTTBHICT CIIOHCOPYBaJIM TIOPKH, sKi BTekimm 3 CPCP 1 poOwmn ctaBkm Ha TaHTIOpPKi3M» [28, ¢.80].
AxTuBi3anii naHtoopkizMy Harepenoasi pyroi CiToBoi BiliHH cHpusiia i AisUTbHICTh HIMEIBKOTO YPSIIY,
sIKE pO3paxOBYBaJO Ha CTBOPEHHs JIET1OHIB 3 YKcia TIOpPKiB (BOHU i Oynu copMoBaHi mi3HinIe sk Tropko-
Tarapchknii i KaBKka3pkuii MycynbMaHChKuit nerionn («Inems-Ypam»)'. I npu rsomy, odiniiHo, TyperpKuii
YPSI HE HAZABAB I ATPHMKH 3aKOPIOHHMM MAHTIOPKICTCHKUM OpraHi3amism, mo Bigzuauas 5. Jlanmpay ©.

VY camiit Typewyuuni B 30-40-i pp. igeoyorito MaHTIOPKi3My OYyJO AEMOHCTPAaTHBHO BHTICHEHO.
@. MyxaMeTIiHOB 3a3Hayae, 10 «3 TOUKU 30py TIOPKICTCHKOI ineonorii, TypeuunHa nepexuBaia B Ti POKU
17ICOJIOTIUHY TIOPOKHEUY, SIKYy YaCTKOBO 3allOBHIOBAB KEMaJli3M, a 3 iHIIOTO OOKy — imei OiIBIIOBHIIBKOTO
TONKy»' . «O4aru» TIOPKICTiB, mo Aisau g0 1931 p., mic/s BCTAHOBJICHHS By KEMANICTIB IIePEeTBOPUITHCS
B «acouialii HalliOHAIICTiB», BCTYNUTH 0 JIAB SIKUX MOTJIH JHIIE TIOPKH.

Heuncnenni nocnigoBauky nanTiopku3Ma — Hixans Atcus (1905 -1975), Anmapcnan Tropkenr (1917
—1997), 3exu Bamig Toran (1890 — 1917), Xam3a Cagu Y36ek (1914 — 1971) ta ix nocmigoBHuku y 1944
P- 32 «IAHTIOPKICTCHKY» MpoIaraHay HaBiTh OyiM 3acyipkeHi A0 yB's3HeHHS Ha 10 pokis, ane mo 1947 p.
Bci Oy peabiniToBaHi, SIK «iJIe0JOTiYHA CHIIay IS OOPOTHOM 3 KOMYHI3MOM.

Bxxe B 1946 p. maHTIOPKICTH CTBOPHIM «TOBapHUCTBO TYPEIBKOI KYIBTYpH» 3 METOIO0 3aXHCTY
«BIJI...BIUIMBIB 1HO3EMHUX iJeoJioriiiy 1 «Denepaliito 00'eJHaHb HAI[IOHAICTIBY, Mif €TI0 SKOi Jisiu
«OpraHizamis TypempKkoi MOJNOAI», «AcoIialis HisSqiB Typembpkoi KyIbTypu» 1 «AcoIiamist TypembpKoi
KyneTypm». Y 1951 p. «Opramizamis Typempkoi MoJomi» TpHuemHanmacs 10 «ToBapucTBa TyperbKoi

' Yavuz, N. (2010). Hamdullah Suphi Tanriéver ve Gagavuzlar. Gazi Akademik Bakus. Ankara, 4.
<http://www.acarindex.com/dosyalar/makale/acarindex-1423881107.pdf>.

*HBanosa, B.B. (2013). CTpateruu BKIIOUEHHs Taray30B B TIOPKO-TyPELKOe KyIbTypHOE IIPOCTPaHCTBO (XX-
XXI ct.). Dnexmponnas 6ubnuomexa Myzes anmpononozuu u smuoepaguu PAH.
<http://kunstkamera.ru/files/lib/978-5-88431-238-8/978-5-88431-238-8 35.pdf>.

* Yavuz, N. (2010). Hamdullah Suphi Tanriover ve Gagavuzlar. Gazi Akademik Bakis. Ankara, 4, 182.
<http://www.acarindex.com/dosyalar/makale/acarindex-1423881107.pdf>.

* Cpapan, A.A., Artonosnd, ML.H., Bapceros, FO.I'. (2002). [IaHTIOPKH3M 1 T€OCTPATErHH Typoun Ha KaBkase.
Ilpaso u nonumuxa, 8, 139-142.

> Bacunbena, C.A. (2012). BiusiHie nNaHTIOPKH3Ma Ha HICOTOTHUYECKHIl POIIECC B TYPELKOi pecryOuKe.
Tonumuxa, 3. <http://teoria-practica.ru/rus/files/arhiv_zhurnala/2012/3/politika/vasilieva.pdf>.

6 Ceapani, A.A., Autonosuy, U.1., bapceros, F0.I'. (2002). ITanTropku3m u reoctpareruu Typuuu Ha Kaskase.
Ilpaso u nonumuxa, 8, 139-142.

7 Kupees, H.I'. (2007). Hcmopus Typyuu XX sex. Mocksa: Kpadgt+1B PAH, 113.

¥ Landau, J. (1995). Pan-Turkism: From Irredentism to Cooperation. London: Publisher: Indiana University
Press, 175.

? MyxamerTaunoB, P.®. (1996). 3aposcoenue u s6omoyus miopkusma. Kazans: 3aman, 176.
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KyJnbTypH» .

Ilpuennannas Typeuunan no «HATO» B 1952 p. cympoBOKYBasIOCS MOCHICHHSIM TOITYJISIPHOCTI
naHTopKizMy. A Bxke B 1962 p. B CramOyni BigOyBcs MaHTIOPKICTCHKHN KOHTpEC, Jie OyJI0 MPHUHSATO
pilleHHS TpPO CTBOpeHHs «Acomiamii MaHTIOPKICTiB». Bimkpura 3ragka TepMiHy CTalo pe3yabTaToM
nmibepamizarii, mo movyanacs B TypedqduHi micisl mepeBOpoTy. AcCOIliallis MPOToJIOCHIa MUIIMHA TTOCHICHHS
MAHTIOPKICTCKIX TOYYTTIB B TYpKax; BUXOBAaHHS 3pPa3KOBHX IAaHTIOPKICTIB: nro0msunx bora, Tropkism i
0aTpKIBIIMHY, BiIJaHUX icTopii, OAaTHKIBLIMHI, MOBi, KyJbTypi, paci i CBAILICHHHUM LiHHOCTAM TYpKiB;
00poTEOyY 3 ifmesMH, SKi 3aBIAOTh IIKOIW TYpPEUbKid €IHOCTI...; MITPUMKY HAalliOHANICTUYHUX PYXiB.
JeBizom Acomiarii crana dpaza: «bor, 6epexu Typok», IpuaoMy, — sk 3a3Hadae C. BacuimbeBa, — 3aMicTh
icimamcbkoro iMeHi 6ora «Allahy BUkOpUCTOBYBaBCsl TEPMiH, 10 TO3HAYAE SIZUYHUIBKHUX OoriB «Tanri», mo
JIEMOHCTPYBAJIO TPaIHIiOHATiI3M MaHTIOPKicTiB % 3 1963 p rentpoM Acomiarii crama Ankapa, a 10 1967 p.
B Kpaini misuo 20 11 dimiit. [lepmmm npe3unenTom Acoriarii craB Hixams ATcH3, MOTIM ITOCTYTIHBCS MICITe
Hemxnety Canuapo.

Hixans Atcus (1905-1975) — ypomxkeneus CtamOymy, 1mo 3akiHuuB CTaMOyIbCbKUN YHIBEpCUTET. Y
1931 — 1932 pp. — BiH BuaaBenp xypHary «KypHan 0e3 Ha3zBu» ( «Atsiz mecmuay), e ApyKyBamucs Oyan
Kenpronto, 3aku Bamin Toran, AOomynkamup IHan i iHmi Toopkicta. Y 1933 — 1952 pp. — BiH BHUIaBHUK
KypHany «OpXyH: HaHTIOPKICTCKHil MOMICAYHHK», ¢ KPUTHKYBAB Yps 3a «IOTYpaHHS IiBaITBY» . Y
1942 p. oguH 3 BUMycKiB xypHary «OpXyH» BHHIIOB 3 KapToto TypaHa Ha OOKIaAWHIIN, Je JepiKaBa
TIOPKIB siBIeHa mpocTopoM Bix CepensemMuoMop'st uepes LlenTpanbay Asito xo Tuxoro okeany [']. Hixais
ATcH3 CTaB BIIOMHH 1 SIK TIOET, i K aBTOp MONITHYHHX cTared (450 crareil), poMaHiB 3 XapaKTepHUMHU
HazBamu — «CMepTh cipux BoBKiB» (1946), «Cipi BoBku oxuBaroTh» (1949), «boxepinbHuit BoBK» (1958).
Crarti H. Atcuza 3a 1941-1972 pp., 3i6pani B 36ipmi «Turk ulkusu» («Tropkcekmii imean»), JO3BOJIAIOTH
O3HAMOMUTHCA 3 HOTO KOHIEMIIIEI0.

Tak, IpOSIBUBILIN OYEBUAHY CXOXICTh 3 KOHILEMIIE€I0 HIMEBKOTO KJacuKa TeonoiTHuHOi Teopii .
Parniens, H. ATcu3 BU3HAUMB «TIOPKCHKUM ifiealloM» «Bipy B MOTYTHICTh 1 BEJIHY TIOPKCHKOTO CBITY i
OackaHHs 3poOUTH #oro Takum» (cTaTTsa «TIOpKCBHKUH imeam», 1955); «HaIiOHAIBHUM ifeaioM» HaIiInB
aumie Ti Hauii, «IKi IparHyTh CTaTH KPYIHUMH 1 BeTHKUMU» (cTtaTTa «lgean Bemmuin, 1962); Bkazas, 1o
«HAIlIOHAJIFHUM 1/1eaJloM BEeNU4i TIOPKIB € BeNWKUW TIOPKICTaH, aje BiH 3a)xaliae BiJl HApOIy KEPTB...» (
«Imean Bemmui», 1962 p.); 3a3HaUMB, MmO COIIATHLHO-CKOHOMIYHI TpOOJIeMH KpaiHWM — IIe pe3yJbTaT
«BiaCyTHOCTI imeany» («Imean Benmui», 1962 p.); BU3HAUUB, IO «TIOPKCHKA HAIliS — II€ CHIJILHICTE JIOACH
TIOPKCBHKOTO IOXOKEHHS 1 MOBHICTIO TIOPKi3ipoBaHa MiJ] BIUIMBOM TIOPKCBHKOI KyJIbTypu» (cTarTst «Mu He
TIOPKCHKHAW HapOJ, MH TIOPKChKa Hamis», 1969 p); Bkazas, 0 «TIOPKChKa HAIlis — I1€ TBOpYA HAIlis, sSKa
XuBe Ha TepuTopisx Bin Ereficbkoro mops i JyHato mo AnTaiichkux Tip...» (cTarts «MU HE TIOPKCHKHHA
HapoJl, MU TIOPKCbKa Hamis», 1969 p.); 3a3HauyMB, IO «HAIs HA BiAMIiHY Bl HApOLy HE YEKae HakKasy, a
camMa KHJA€ThCsl B aTaky CBIZIOMO i1 Bips4d, IO BHKOHYE MATPIOTHYHUI 00OB'130k» (craTTs «Mu He
TIOPKCHKUW HApOA, MU TIOPKChKa Hamis», 1969 r.); BHCTYNIUB 3 KPUTHKOI KEMAaJTICTCHKOI IOTITHKA
TypeudnHn sIK MacUBHOI B pe3yJbTaTi YOro «3apaad MUPY OylM KHHYTI HAIpHU3BOJIAIIE KOJOHI30BaHI
TIOPKCBHKI HapoIu 3a Mexxamu TypeuuunHm» (ctartsa «HarionanpHa nosiTHKa, TFOPKU3M 1 momitukay (1970-
1972).

VY poboTi «3aknuk o TIOpKehKkoi Hamii» (1962 p) H. ATcus mepepaxyBaB «IeB'sTh T€3 MPOrpaMu
PO3BUTKY Typerbkoi HaIlil» (wucio des'smv - «ceéawenne uucio y miopkiey - KypcuB Ham 10.B.): 1)
TIOPKi3M; 2) TIOPKChKa MOBa; 3) 3aKO0H; 4) TpOMaJIChKa aKTUBHICTh; 5) HaI[lOHANBHI 3BU4ai; 6) yCBigoMIIeHa
JieMoKpartis; 7) Mopanb; 8) HayKa; 9) TeXHiuHuii porpec .

[MpuBnecene H. AtcuzoMm B COLiaNbHO-MIONITHYHUNA AUCKYpPC MOHATTS «TIOPKCBKOTO imeamy»
BimOmocst B momituili. [IOHATTS «ifgeanizM» AeMOHCTPYBAIIO albTepHATHBY KOMYHICTHYHOMY MaTepiaizMy

! Kupees, H.I'. (2007). Hcmopus Typyuu XX eex. Mocksa: Kpagt+1B PAH, 281.

% Bacunbesa, C.A. (2012). BiiusiHue MaHTIOPKA3MA HA HICOTOTHYECKHIA IPOLIECC B TypeIKon pecmyOmke.
Tonumuxa, 3. <http://teoria-practica.ru/rus/files/arhiv_zhurnala/2012/3/politika/vasilieva.pdf>.

3 Saragoglu, C. (2004). Nihal Atsiz’s World-View and Its Influences on the Shared Symbols, Rituals, Myths and
Practices of the Ulkiicii Movement. Erisim modu. The Digital University Library of Saxony-Anhalt.
<http://edoc.bibliothek.uni-
halle.de/servlets/MCRFileNodeServlettHALCoRe derivate 00003221/nihal_atsiz.pdf>.

* Bacunsesa, C.A. (2012). BriustHuie maHTIOPKUA3Ma HA UACOJIOTHYECKUH MPOIIECC B TYPEHKOH peCITyOIIHiKe.
Honumuxka, 3. <http://teoria-practica.ru/rus/files/arhiv_zhurnala/2012/3/politika/vasilieva.pdf>.

> MyxamerTaunoB, P.®. (1996). 3aposcoenue u s6omoyus miopkusma. Kazans: 3aman, 173.
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i OyJ0 BUKOPHCTaHO B HAa3Bax MAHTIOPKCICTBKUX opradizamiii 60-x pp. XX cT.: «Opranizaris MOJI0IuX
imeamcriBy, «Acomiaris Bemnkoro imeamy», «O0'emHaHHS imeadiCTUYHAX OYATiB», «AcCOIliallisg OodYariB
ineamictiBy. Tak, «Acoliamis o4ariB igeanictiBy, mo misia 3 1969 p. mo cepeaunu 1970-x pp. crana
HalOubIIo B KpaiHi (1,5 Tuc. migpo3ainis), a koau B 1979 p. BoHa Oyna po3myiieHa, TO KOOPAMHATOPOM
pyxy crama «Acomiamiss Momomux imeamicriB»'. Tak, Oyma BiZTBOpeHa Mepeka MAHTIOPKICTCHKHX
oprasi3allii 3amMicTb JikBizoBaHuX B 1931 pormi «ovarisy.

VY 1960-x pp. nmigepom (bambyrom) manTiopkicTckoro pyxy craB Anmnapcinad Tropkem (1917-1997).
Ha nmymxy P. MyxametniHoBa, came misimbHICTh A. Tropkela Ipru3BOANTH 0 IMOJNITH3AIll TIOPKI3MY (KU
JI0 LIBOTO OYB «KYJIBTYPHOIO MISUTBHICTIO 3 COJifapu3aLii TIOPKiB»), IEPETBOPIOIOYH HOr0 B MAHTIOPKI3M .
[Micns cnyx6u B apwmii, HaBuaHHs B yHiBepcureTi B CIIIA Ha BignmineHHi «MiKHapoAHa EKOHOMIKay,
pobotu B cTpyKTypax mo 30mmkeHHI0 Typernpkoro ['enmrady 3 HATO, ydacti B 1961 p y BilicbkoBoMy
riepeBopoTi B TypewunHi mix gac noBaneHHs ypsaay A.Mennepeca, A. Tiopkert B 1963 p. CTBOPUB MapTito.
s mnpaBoHarionanmictuuHa «PecnyOsikaHChbka CeNITHChKA HAIliOHadbHa» maptis B 1969 p. Oyna
nepeTBopeHa B maprito «HamioHanmsHOTO nii», mo mae ctBopeHe B 1968 p. BilickkoBe kpuio «Cipux
BOBKiB» (WJIEHIB AKOi — «O03KypTiB» — HU3BAJIM TaKOXK «TIOpKeUIicTaMi»). BoeHizoBaHi rpynu 003KypTiB
(xinmbka THCSY oci0) dopmyBanmcs unenamu «Kopmycy inmeamictiBy 1 «lgeamicTHdHOrO ouara», Malu
MepexKy TpeHyBallbHUX 0a3 B TypeuunHi, a 3rogom Oynu oQiliifHO BU3HAHI TEPOPUCTUYHOIO OpraHi3ali€eo,
AKTUBHICTb SIKOT CITOCTEPITa€ThCs i ChOTOHI (TIepeBakHO, B LleHTpanbHiit AHATOMIT).

HpyxoBani mpami Tropkema — «OcHoBHI mormsiany, «[Ipobnemu Typeuuwmnm», «Harmma 30BHIITHS
nonituka i Kinpy», «/lo HOBUX TOpu30HTIBY», «Jlyx repoizmy», «Mobimizamis aymni», «Buxig 3 kpuzn»,
«/leB'sATh IPOMEHIBY»— OHOBWJIM iJI€OJIOTiI0 MaHTIOpKicTiB. OCTaHHA Tpans BuiaBanacs Tpudi 3 1960 mo
1993 pp. [eB'sTbMa NMpOMEHSIMH Ha3BaHI MPUHIIAIN PYXY: HAIIOHATI3M, iIeaji3M, MOpalb, COJimapi3M,
MOJIITHKA IIOJMO Cella, PO3BHTOK CBOOOJM 1 OCOOHMCTOCTI, MpOrpec 1 HapoAHICTh, IHIycTpiamizamis i
TeXHi3alisl.

A.Tropkeml BH3HAa4aB TIOPKI3M SIK HAI[lOHAJbHY IOKTPHHY, CIPSIMOBAaHY IPOTH KOMYHI3MY 1
PUHKOBOTO KaIliTali3My: «... Mu BHOpamu TpeTid Iuifx, TOOTO COIialhbHO-eKOHOMIYHY JOKTPUHY, sSKa
CIIMPAEThCS HA IyXOBHI OCHOBH iCIIaMy i TIOPKCHKOTO HAIL[iOHATI3My...» . COMianbHO OpieHTOBaHi racia
Tropkeria, 5K i racia coyigapusMy i «HApOAHOTO KaliTali3My», B SKOMY 3HAUHUM 3aJIUIIAETHCS JeprKaBHE
peryJItOBaHHS EKOHOMIKH, CBINUWIM TPO ONHM3BKICTh M0 HaIlioHAI-coIiamisMy. «TIOpKCBKUI imeam»
Tropkerra OyB TpPHOXMIPHHMM: iIeall JyXOBHOTO 1 MarepiaJbHOTO Imporpecy TypeuunHH; igean
CaMOBHU3HAYCHHS 1 HE3aJIS)KHOCTI TIOPKCHKHUX HapoiB; ifean TIOpKchbkoi exHocTi. Illnsxamu mocsrHeHHs
imeany BHW3Ha4agMCi IPONAraHia IpaB «KOJIOHI30BAaHMX» TIOPKCHKUX HApOJiB; HAIAHHSA JIONIOMOTHU
TIOPKCBKHM HapoJiaM IO JUIUIOMAaTHYHHUX KaHajax; 3MIIHEHHS €THOCTI KYJbTypH TIOPKCBKUX HapOIIiB;
JOTIOMOTa HOBOCTBOPEHHMM TIOPKCBKMM JIep)KaBaM; JONOMOTa TIOPKCHKHUM MirpaHTaM 1 MOJITHYHHM
ODKEHIIM 3 KOJOHI30BaHMX TIOPKCHKUX TepUTOpiid. BoueBuap Oyio # 3arpaBaHHS 3 icJIaMi30BaHUM
€JICKTOPaTOM, OCKUIBKH, TP BH3HAHHI TOJITHKH JIAIMW3MY 1 TOIyJsipu3allii TeHrpianctsa, A. Tropkern
3aKIIMKaB JI0 TaKOi OCBITHBOI MOJITHKH, SIKa 3a0€3MEUUTh TYpPEIbKHM JITSAM 3HaHHS IPO OCHOBH lciamy,
ToMy 10 «TypenpKa Halis sBJIsi€ MyCYJIbMaHChKe CyCIiJIbCTBO». BiAmoBinHO 1O MOMyIsPHOTO TOAI TIIUHY
«HAPOJHOTO icIaMy» («HypimizMy»), aBTopoM sikoro 0yB Cain Hypci, Typkenr 3akIiukaB BBECTH B ITKUTEHY
nporpaMy mnpeaMeT 3 BuBueHHs Kopany. Ilpomaranaa Tropki3My, HallilOHANi3My, HYpPiTi3My 1 KPHUTHKA
ypsiay o0yMOBHIIa OMYJISIPHICTD TIOPKELIICTIB, paJAnuKaNi3amilo HAaCTPOEB, arpecito B MPOTHCTOSHHI JIBUX
Ta TpaBUX, MOAIl «KpuBaBoi Hexim 16 groToro 1969 p.», Ko B I€Hb NPOBEACHHS aHTHAMEPHUKAHCHKOTO
MITHHTY B AHKapi BHACIIIZIOK IPOBOKAIiil 003KypTiB OyJIM BOUTI JHO/M.

Ho xinug 1970-x pp. BilicbKOBa Opi€HTOBAHICTh MAHTIOPKICTCHKUX OpraHi3aliil cTaja MOMITHIIIO.
Bo3kypti oTpuManu miATPUMKY ypany, komu Tropkem, SKWH BigNOBiZaB B ypsadl 3a IepxOesmexy,
OTOIIOCHB iX «JIOTIOMi’KHOIO» CHIIOK TIPABOOXOPOHH ‘. 3TOJOM TIOPKENICTH CTAalH yYaCHHKAMH PSITY
TepopuctnuHuX akTiB. Cepen HuX: A6myna Yarmm (1956-1996, yuacHuk cucremu «[namio», opranizarop i
yuacHUK «baxuenieBnepchkoi pizanuHm» 1978 p.), Mexmer Ani Armka (1958-...), Xanyk Kupmki (1958-
...), KpmuaB Yenik (1959- ...), iami. Ha paxyHky ocTaHHIX 3BMHYBa4eHHs B 3amaxy Ha loanHa Ilasna II B

! Bacunbesa, C.A. (2012). BiiusiHue maHTIOPKU3Ma HA UACOJIOTHUCCKUH MPOIIECC B TYPELKOM peciyOIuKe.
THonumuxa, 3. <http://teoria-practica.ru/rus/files/arhiv_zhurnala/2012/3/politika/vasilieva.pdf>.

* Myxamertaunos, P.®. (1996). 3aposicoenue u s6omoyus mopkuzma. Kazaus: 3aman, 178-187.

’ Myxamertaunos, P.®. (1996). 3aposicoenue u s6omoyus mopkuzma. Kazaus: 3aman, 179-180.

* Epemees, JI.E. (2005). Typyus 6 20061 Bmopoii mupogoii u «xonoonoii» eoiin (1939—1990). Mocksa: AT,
158.
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1981 p, a Ha paxyHKy IHIHX «OO3KypTiB» 3amMax Ha JKUTTS mpeMm'ep-MiHicTpa Big HapomHo-
pecmy6mikancekol mapTii b. Emkesita. BaxknmuBo 1 Te, mo 3a3HadeHi 0CoOH, CIOYATKy 3acymkeHi mo 70
POKIB B's3HHMIN, OyJaM Maibke BiApa3y BUIYIICHI MO aMHICTii (OYEBUIHO, 3 METOI CTBOPEHHS HOBUX
JUBEPCIMHUX TPYII).

Panukaimizm TIOPKEIIICTIB B XOJi BiChKOBOTO TiepeBopoTy 1980 p. mpu3BiB mo ii 3aboponHu, aie
3rOJIOM OpraHi3ailis BiJHOBHJIA CBOK JisJIbHICTh, 3alHSABIIM OLIbII IMpaBy MO3UII0, HDK MpaBiissya
KOHCepBaTUBHO-icnamicTcrka naptist «CrpaBemmBocTi 1 PozButky» Pemkena Taiiina Epnorana.

Y 1997 p, micna cmepti A. Tropkema, odinmbHUKOM Taprtii craB Jlener baxdyeni, mo BBaXkaeTbes
KoHKypeHTOM Pemxkena Epporana, 60 Mae mocBin ypsmoBoi po6otu (3 1999 no 2002 pp. 3aiimaB mocamy
Bine-mipeM'epa B ypsini b. Emkesita). ['onoauMu minsimu nisutbHocTi /1. baxdeni € 60poThba 3 KypAChKAM
cermapaTtu3MoM (BUMarae nosimanas Omkanana); KpuTiuka Epnorana 3a mosiTHuHy KOpPYMLi0, HEAOCTATHIO
miaTpuMKy ApaOchKoi BecHH 1 HamMipHY 3aiexHicTh Bix CIIIA; 6opoTrr0a 3a MpUIUHEHHS JUTUIOMATHIHIX
BiJTHOCHH 3 BipMeHi€ro.

LixaBum ¢akrom € Te, mo momoammii cuH A. Tropkema — Axmer Kyranmim Tropkenr (1978 p.H.) €
wreHoM naptii Epporana «CnpaBemmmBicts 1 Po3BuTok» 1 ouinbHuKOM «DoHIYy Anmnapciana Tropkeray,
TOxi fAK Horo crapumii 6par - Mimmupum Tyrpyn Tropkem e 3acTynmuukoM JleBinera Baxueni B maprii
«HamionaneHoi aii», HiIOMTO omo3uniliHii Epmorany, i, ogHO4YacHO, Bine-npem'epoM B ypsai Epnorana 3
2015 p. mpu mpem’epi AxmeTti JlaByTormy (xoda e i BUKIMKaIO myOiiyae HeBmoBosieHHs [l Baxuenmi).
To6TO, O4YEeBMAHO, MO HE AWBIAYNCH HA KOHKYPEHTHICTh (HABPSI YHM OMO3MIIMHICTH) 1 30BHINIHIO
HETPUMUPEHHICTh 00MIBI APTIi SIK «MPaBO(IIaHTOBI» «IPAIOTh HA OAHOMY TIOJII.

Ha mapnamentcrkux Bubopax B 2015 p. mapris «HamionansHOT Aii» oTpuMaia Ha 2 MITH. TOJIOCIB
Oinpine, HIX y MUHYJ BuOopu, Habpas 16,3 % Bubopuis i 3aitass 80 3 550 micie B mapiamenTi (mapTis
«Crnpasennusocrti i [Topsaky» npu npomy 3aiimae 315 Micp B mapiaaMeHTi).

Jo uncna rpoMaackKuX Ais4iB, M0 BIUIMHYJIM HA TOMIMPEHHS 1/1ei TIOpKi3MY 3a Mexkamu TypedunHu
B MEax T'eOINOJITUYHOI TaKTHKH «M'SKOI CHIIN», CIil Ha3BaTu Impodecopa ekoHoMiku CTaMOyIbChKOTO
yHiBepcutety 1 Ilpesunenta «Poumy 3 mocmimxenHs Tropkepkoro cBiTy» ( «Tiirk Diinyas», 1980 r.) —
Typana S3rana (1928-2012). IpioputetHumu HanpsaMkamu Ponay B kinoi 80-x pp. XX cT. 1 Ha MoYaTKy
2000-x pp. XXI cT. cramd: CTBOpEHHS OCBITHIX YCTaHOB B TIOPKOMOBHHX KpaiHax, CIIPHUSIHHS
TIOPKOMOBHOMY BHJIaBHUIITBY, IMPOBeIEHHS KOH(pEpeHLild Ta 3'i3/1iB MpeACTaBHUKIB TIOPKCHKHUX HApPOJIIB,
inmi. ¥V 1992 p. B Hewo-Hopky, a morim B 1993 p. y Bammurroni Gynm nposeneni mepmi «BceciTi
TIOPKCBKI KOH(epeHLii», y Ti )k poku B AHTaibi i B I3Mipi — «3'1341M TIOPKCHKHX HapoZiB i1 Aep:kaB». 3a
manuMu B.B. IBanoBoi, «kepiBHUK DoHIYy 3 gociipkeHHS Tropkcekoro cBiTy» Typan S3ram Ha
Jep>kaBHOMY DiBHI 3 1995 p. omikyBaBcsi BHpIlIEHHSAM NMUTAaHHS MPO MiATOTOBKY MEPEXOAY raraysiB il
3acTynHUUTBO «He3anexkHoi Typeupkoi mpaBocIaBHOI LEPKBU» (Taka TMPOMO3ULISL po3risaaiacs
TypenpkuM ypsigoM B 1943 p. 3a momanusm X. Tampmoepa). 3a minrpumku T. fAzrama B 1996 p.,
H.Xabnewmitormy Buctynus ekcrieprom y Ilporpami possutky OOH (ITPOOH), cripsimoBaHoi Ha 3aMiHy B
laraysii kupununi natuauero. 3a migrpumku ©@onny T. fAsrana, 3 kinog 1980-x Buiinmio psa mpampb 3
icropii raraysiB bymkaka, beccapa6ii, bamkan.

Od4eBHIHO, MO0 PO3BUTOK i€l TIOPKO-TYPEIBKOTO KYJIBTYPHOTO MPOCTOPY B XX CTOJNITTI 3aiiMano
ocoOnuBe MOJNITHYHE 3Ha4YeHHS B (hopMyBaHHI reoctpaterii cmodaTtky OcMaHCBKOI iMmepii, a MmoTiM,
Typeupkoi pecryoiniku. B xoni icTopuuHux TpanchopMalliii, TIOPKi3My sIK Ji0epaTbHOMY 0OHOBJIEHCEKOMY
pyXy, SIKAH 3'SBUBCS B CEPEHOBHINI TIOPKCHKOI I1HTENIreHIlii, Oyi0 HaB'I3aHO IOJITHYHHNA CYIpPOBiJI
1ICOJIOTISIMH HaIlIOHANI3MY («OCMaHI3My» 1 «TypKi3My») 1 icmamizmy (iTTixaxizMy i HypiizMy), 10 Hajgai
BU3HAUWJIO HApPOKEHHA MAHTIOPKI3MY K TMOJITHYHOrO HallapyBaHHS 3 BIACTHBUMH HOMY
KaTeTOPUYHICTIO, arpECHUBHICTIO, €KCIAHCIOHI3MOM. [Ipn 1bOMYy, iIEOJIOTISI «TypaHi3My», SIKa CTaHOBHJIA
OCHOBY KYJbTYpHO-(PLIOCOPCHKOTO JUCKYPCY TIOPKICTIB, YCIIIIHO BH3HAYMIIA 1 TE€OCTPATEriuHy OCHOBY
(cmoBamu A. JlaByTOriny — «cTpaTeriuHy TINIMOWHY»), CY4acHOi 30BHIIIHBOT MOMITUKK TypeduuHu, ne
MMaHTIOPKI3M BUKOHYE (YHKIIIO TEOMOJMITHUYHOI TAKTHKH, WPOSBISIOYNCH B JACpXKaBHIM JOKTPUHI
Typeuunnu B pe3ybTaTi AisUTBHOCTI MapTii «HarioHamsHOTO ii», 10 BXOAWTH B YPSIOBI 1 TaplaMeHTCHKI
opranu Bjiajau 3 60-x pokiB XX CTONITTS.
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MapuHa KacbsiHOBa, K. i. H.
JloHeybkuli HauyioHanbHUl yHieepcumem (M. BiHHUUA), YKpaiHa

YKPAIHIII HA PUHKY IPAIII B KPAIHAX CXIJTHOI
€BPOIIN (KIHEIIb XX — [IOYATOK XXI CT.)

Maryna Kasianova, PhD in History
Donetsk National University (Vinnytsia), Ukraine

UKRAINIANS IN THE LABOR MARKET OF EASTERN EUROPE
(IN THE LATE TWENTIETH - EARLY TWENTY FIRST
CENTURIES)

The article examines and analyzes the Ukrainian labor migration flows to Eastern Europe in late
twentieth — early twenty first centuries. The official sites, speeches of authorized persons, laws,
treaties and agreements help a researcher. Analyzing labour migrants in the countries of Eastern
Europe, the author comes to the conclusion that Russia occupies a prominent place as the leader
among the countries-recipients of Ukrainian labour migrants in Eastern Europe. Next in the
rankings — the Republic of Belarus and the Republic of Moldova. From Ukraine are going to work
Ukrainians mostly agree on seasonal work, which are not in demand among the local population.
Employment in professional direction, in accordance with the specialization of higher education,
which was received by the Ukrainian, is less common.

Key words: migration, migration processes, foreign labor migration, labor migration.

[IpaBo Ha mpaIio € OAHUM i3 HaWBAXKIMBIMMX (QyHIAMEHTAILHUX MPaB y CHCTEMi TpaB i cBOOO
JIOAMHA Ta TPOMaIsHWHA. 3 [BOTO BHUIUIMBAE MOXJIHMBICTE OCOOM 3a0€3MEYHTH CBOE ICHYBaHHS,
MOJKJIBICTh CTBOPUTH HEOOXiTHI YMOBHU MPOKUBAHHS W MaTepianbHO 3abe3meunTn cBo cim'to. [epxasa,
SK OCHOBHMH IapaHT IpaB Ta CBOOOJ JIOAWHH, IIOBUHHA 3a0€3MeuyBaTH MOKIMBICTH NPAlLlE€BIALITYBaHHS
BCIX KaTeropiii rpoMajsiH 1 T1IHOI OIUIAaTH Mparii.

Baromuii BHECOK y BHBUEHHS MacIITa0iB YKpaiHIB HAa PUHKY TIpalli B KpaiHax €Bponu KiHI XX —
mouatky XXI cr. Gymo 3po6ieHo Takumu mocmigmukamu, sik: O.A. Mamnuoscska', O. Kpaysze®, U.L
Kauypeus® Ta inm. JhxepenbHy 6a3y JOCIIIKEHHS CKIIAJAl0Th BUCTYIH YIMOBHOBAXKEHHX 0Ci0, odimiiini
caiitu, joropopu’ Ta yromu’.

! Masmmnoscbka, O.A. (2005). Ynpaeninus 308Hiuunimu Micpayismu 6 KOHMeKCmi €8PONeNicLKol inmezpayii
Yxpainu: nuc... n-pa Hayk 3 nepx. ymp.: 25.00.02. Kuis, 426.

? Kpayse, O. (2010). 3oBHiurHs TpyoBa Mirparis HaceaeHHs Ykpainu. I anuybkuii exonomivnuii sichuxk, 2 (27),
63.

3 Kauypens, U.1. (2010). Miepayiiini npobnemu 6 306niwniti nonimuyi Yxpainu: aBroped. Tuc.... KAH. MOJIT.
Hayk: 23.00.04. Kuis, 20.

* Jlocosip npo dpyachy, cniepobimuuymeo i napmuepcmeo mixe Yipainoio i Pociticoroio ®@edepayieio 1997.
Bimomocti BepxoBnoi Panu Ykpainwu, 20, 103; Jozosip npo dobpocyciocmeo, OpyicOy i cnigpobimuuymeo
mioe Vrpainorw i Pecnybnikoro Monoosa 1992 (BepxosHa Pama Ykpainnm).
<http://zakon5.rada.gov.ua/laws/show/498 161>

> Veoda mioe Ypadom Yipainu ma Ypsoom Pecny6nixu Binopyce npo mpyoosy disnbhicms ma coyianbuuii
3axucm epomaoan Yxpainu ma Pecnyoniku Binopycs, ki npaytoioms 3a mexcamu ceoix oeparcas 1996.
Oqiyitinuii ee6-catim Bepxoenoi Paou Ykpainu. <http://zakon3.rada.gov.ua/laws/show/112_005>; Yzo0a
mixe Ypsaoom Yrpainu i Ypsaoom Pecnyoniku Binopyce npo ymosu ma nopsaook oOMiHy HCUMLOBUX
npumigensv 1995. Ogiyitinuil 6ed-catim Bepxosnoi Padu Yxpainu. <http://zakon5.rada.gov.ua/laws/show/
112_113>; Veooa mixc Ypsaoom Vkpainu i Ypsaoom Pecnybnixu Binopyce wooo opeanizayii cninbhoco
KOHMPOJIO 8 NYHKMAX NPONYCKY HA YKPATHCLKO-OLI0PYCbKOMY 0epacagromy kopooui 1995. Ogiyinuil 6eo-
caum Bepxoenoi Paou Ykpainu. http://zakon3.rada.gov.ua/laws/show/112_009; Yeooa miowc Minicmepcmeom
Yxpainu y cnpasax nayionansnocmeti ma miepayii i Jlenapmamenmom HAyioHanbHUX 8i0HOCUH npu Ypsoi
Pecnybnixu Mondosa npo cniepobimuuymeo 3 numans Hayionarvhux menwun 1996. Ogiyitinuii 6e6-caiim
Bepxoesnoi Paou Yxpainu. <http://zakon5.rada.gov.ua/laws/show/498 035>; Yeooa mioc ¥Ypsoom Yrpainu i
Ypsaoom Pecnybnixu Monoosa npo nyHkmu nponycky uepes YKpaiHCbKo-Moa008CbKUL 0epAHCA8HUL KOPOOH |
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MeTor0 CTaTTi € AOCTIKEHHS Ta aHali3 TPYAOBUX YKpPaiHCBKHAX MITpamiifHAX TOTOKIB 0 KpaiH
Cximaoi €Bpormu kiHIg XX — movatky XXI cT.

Curyailisi HABKOJIO TPYIOBOI Mirpaiiii HeOJHOPa30BO OyJjia MPEeIMETOM OOTOBOPEHHS Ta aHAJI3y ITij
yac 3acimanb Konerii MinicrepctBa 3akopponHux crpas (nami M3C), Ha sKki, 30KkpeMa, 3aIpolryBaiacs
YnosHoBaxeHa Bepxosnoi Pagu Ykpainu 3 mpaB mtoaunu H.1. Kapnadosa.

Ha mincraBi y3araneHennx M3C MatepiasliB IoI0 CHUTYyallli HABKOJO YKPaiHCBKHX TPYIOBUX
MIrpaHTiB 3a KOpAOHOM y BepxoBHiit Pani Ykpainu YmoBHOBakeHOO 3 MpaB JNIOAWHU Oyia MpelcTaBicHa
crienianpHa 10moBiab «CTaH JOTPHUMAHHS Ta 3aXMCTY TIPaB FPOMA/IH YKpPAiHH 32 KOPIOHOMY .

17 mucromama 2004 p. y Bepxomuiii Pami Ykpainm BinOymwch cimyxanas 3 murtaHHsi «CrtaH Ta
npoGNeMH TIPaBOBOTO i COLIANBHOIO CTaTyCy CydacHOi yKpaiHChKOi TpyaoBoi Mirpauii»®. ITin wac
MaplIaMEeHTCBKUX CIIyXaHb OyJo, 30KpeMa, pO3MISIHyTO muTaHHS edektuBHOCTI pobotm M3C Ta
TUTUIOMAaTHIHUX YCTAaHOB YKpPaiHM 110 3aXUCTY TIpaB Ta iHTEPECiB YKPAiHCHKUX TPYIOBUX MITPaHTIB.

BepxoBHa paga YkpaiHu BH3Hana 3a HEOOXiJHE MOCWJIUTH 3aXWCT TNpaB TrpoMalsH YKpaiHH, sKi
MPaLIOIOTh 32 KOPJOHOM, a TaKOX MiJBUIINTH €(QEeKTUBHICTH pPOOOTH AMIUIOMATUYHUX YCTaHOB HAIIO]
JIEpKaBH 110 3a0€3TMeUeHHIO TUTUIOMATHYHUMHE 3aC00aMH 3aXHUCTY, 3al00IraHHs TOPYIICHHSM, BiTHOBICHHS
MpaB YKpaiHCHKHUX 3apo0iTyaH.

Orxe, B [Iporpami Ypsmy, MiHicTepCTBOM 3MiHEHO KOHIENTYAIBHI IMiIXOAH IO OpraHi3allii 3aXucTy
IIpaB Ta 3aKOHHUX 1HTEPECiB HAIIUX CITiBBITYN3HHKIB, TPYASIUX-MITPAHTIB 32 KOPAOHOM. 3alpOBaKEHHS
OULTBHII JIEBOTO MEXaHI3My IIPABOBOTO 3aXHUCTY CITIBBITYM3HUKIB 3a KOPIOHOM CIIPUATAME pearizarlii
3acaJIHOTO MPHUHIOMMY HisuibHOCTI LleHTpy momomoru rpomangsHaM YKpaiHM 3a KOPAOHOM — JOCTYIHOCTI
KOHCYJbCHKO-TIPABOBHX TOCITYT /TS KOYKHOTO CITIBBITUH3HMKA’.

BepxoBHa paga Ykpainu Mae HaMmip pO3MTHPHUTH MOBHOBaXKEHHS JlepaBHOT MPUKOPIOHHOI CITYKOH,
sIKa TiepeiaBaTHMe JIaHl 3 MepPCOHaNbHUX 0a3 JaHuX y MiHicTepCcTBi mpalli Ta ColialibHOT MOMTHKH. | TyT
BUPIIIYBaTUMYTb, YM 3HIMATH AEP)KaBHY OOMOMOTY i 0e3poOiTHOrO, KOTpHUH MEpeTHYB yKpaiHCHKHN
KOPJIOH 1 HE TIOBIIOMUB JepXkKaBy, 3 KO METO 1 Ha SAKUU TepMiH. Takuil 3aKOH Mae Ha METi MiATPUMATH
COILiaIbHY aKIII0 «HE TUBHCS HA POGOTY 3a KOPIOHOM KPi3b POJKEBI OKYIISIPH» .

VY kinmi XX — Ha novyatky XXI cT. HamioHaJdbHI PUHKHU Mpami KOKHOI 3 IepKaB NepeTBOPUINCS Ha
BXJIMBY CKIIAJIOBY YaCTHHY CBITOBOI'O PWHKY Ipaimi. BUCOKWMI piBeHb MiXKIEpKaBHHX TOCIIOAapPCHKUX
B3a€EMO3B’S3KIB Ha (JOHI MOTVIMOJICHHS CBITOBOTO PO3MOIUTY IIpari Npw3BiB 0 (HOPMYBAHHS €IHHOTO
MEXaHi3My 3aJI0BOJICHHS MPOMO3MINI poO0Y0l CHIIM HE3aJIE)KHO BiJl KOHKPETHOI'O MICI MPOXKHUBAHHS
JAOAWMHHA. SIK HACNiJOK, BCTAHOBJICHHH TiCHMH B3a€MO3B’S30K MK €KOHOMIKaMH KpaiH Ta CBITOBHMH
nporecamu. CaMe TOMy CBiTOBi (DiHAHCOBI Ta €KOHOMIYHI KPHU3M Ml 3HAYHWH BIUINB HAa E€KOHOMIKY
Vkpainu. Lleli edext mpusBiB A0 MOTIpIIEHHS CTaHy PUHKY Tpaii, BHYTPIIIHIX MPOOJieM BITYU3ZHSHOI
€KOHOMIKH, CTaHOBHIIIE COLIialIbHOT cpepH, PiBHS Ta SKOCTi BCEpeIrHI KpaiHH.

Peakmist mokazHWKa CYKYITHHUX JOXOJIB HAceJIeHHS Ha KpPHU30Bi sBUIIA Oyjia TMOBiIBHOI. 3a
odinmiianMu  naHUMHU JlepKKOMCTaTy, HasBHHM peadbHUH MOXiJA HAceleHHS, SKAA BH3HAYAETHCA 3
ypaxyBaHHSM I[IHOBOTO 4MHHHUKA, 3pic 3a 2013 p. Ha 10,3%, mo Hacammepen 3yMoBieHe iH(IAIHHIM
CIJIECKOM IepLIO] MOJOBUHU POKY, & HOMiHAJLHUNA HasiBHUM 1oxix OyB Ha 36,1% Buimuii, Hix Topik. Mix
THM, JWHAMIKa peaJbHOTO JIOXOIy MPOJEMOHCTpyBaja HITKY TEHIEHIIIO IO 3HIKEHHS Yy IMOPIBHAHHI 3
nonepeaHimMu pokamu (2012 p. —2,8%, 2011 p. — 16,1%)’.

CHpOWeHUti NPONYCK 2POMAOSIH, KL NPOJICUBAIOMb Y NPUKOPOoHHUX pationax 1997. Ogiyiinuii ee6-caiim
Bepxosnoi Paou Vkpainu. <http://zakon5.rada.gov.ua/laws/show/498 160>; Veooa mixnc Ypaoom Vrpainu
ma Ypaoom Pecnybnixu Monoosa npo mpyoogy OisnvbHicmy i coyianbHull 3axucm spomadsan Yxpainu ma
Pecnybnixu Mondosa, saxi npayroroms 3a mexcamu KOpOoHis ceoix oepacas 1993. Ogiyitinuii 6ed-catim
Bepxoenoi Paou Vkpainu <http://zakon5.rada.gov.ua/laws/show/498 159>

' Bucmyn Ynosnosaoicenozo 3 npag moounu H.I. Kapnauosoi y Bepxoeniii Paoi Yxpainu nio uac
npedocmasnenuss Cneyianvroi 0onogioi « Cman 00mMpumManusa ma 3axucmy npas epomaoan Ykpainu sa
xopoonom» (2 keimus 2003 p.). <http://www.ombudsman.kiev.ua/Vicnuk 4/vis4 04.htm>.

? 17 mucronana 2004 p. y Bepxosiii Paxi Ykpainu BinGymuce ciyxanns 3 muranss «CTaH Ta mpobieMu
MIPaBOBOTO i COLIANIBHOTO CTaTyCy Cy4acHOi YKpaiHChKOI TpynoBoi Mirpauii». <http://www.kmu.gov.ua/
control/publish/article?art id=10277745>

3 Ogpiyitinuii caiim Lenmpy donomozu epomadanam Vpainu 3a kopoonom. <http: //'www.mfa.gov.ua/mfa/ua/
517 htm>

* Fanymak, M. (2007). Be3po6irauit? Kymu inem?. Excnpec, 85.

> «YMOBH mparli HaiiMaHuX npatiBHAKiBY 2013 pik. Jepocasua cayocoéa cmamucmuru Yipainu. <http://www.
ukrstat.gov.ua/>
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Le cTae mpuuuHOIO TOTO, IO YaCTHHA HACENCHHS Y KpaiHU BUMYIICHA IIYKaTH POOOTY 32 KOPAOHOM.
HaiimmoTy>xHimi xBuiai emirparii 3 Ykpainn y XX CT., K y CXiTHOMY, TaK i B 3aXiTHOMY HaIpsSMKy Oyid
00YMOBIICHI COI[IaIbHO-eKOHOMIYHUMH Tpu4rHamu. Yepes3 1e MirpaunidHuil pyx KiHisg XX — MOYaTky
XXI ct. HaOyB hopM TpyHoBOi Mirparii.

3rimHo 3 pe3yJbTaTaMi 00CTSKEHHS TPYIOBOI Mirpallii, KITbKiCTh TPYAOBHX MITPaHTIB (TpOMassIH y
Bili 15-70 pokis, siki 3 ciunsg 2010 p. mo uepsust 2012 p. mparroBanu adbo IIykaaud poOOTy 3a KOPIAOHOM)
cknanana 1,2 miH. ocib, abo 3,4% HaceneHHs BiAMOBiTHOTO Biky. Maiibke monoBuHa 3 HuX (48,5%) €
KOPOTKOCTPOKOBHMH TPYAOBUMH MirpanTtamu. Cepell TPYIOBHX MITpaHTIB IMepeBakalOTh YOJOBIKH, iX
gacTKa y TPYMOBUX MITpaIliax ckiamae 2/3 Bif 3araibHOI KiITBKOCTI TPYAOBHX MIrpaHTiB. HacTka TpyAOBHX
MITpaHTIB y 3arajibHii KiJIbKOCTI YOJIOBIKiB BikoM Bixl 15 mo 70 pokiB cknanae 4,8%, a yacTka iHOK Maiike
BIBiui MeHIIa — 2,2%. [HTeHCHBHINIE 10 Mirpamiil 3ay4aeThes ClIbChKE HACEJICHHS, HOTO YacTka Ha 2,9%
OinmpIa, HIXK YacTKa MICBKOTO HaceneHHs: 6,3% CiTbChKHX JXUTemiB BikoM 15-70 pokiB 3amydamwncs A0
TPYIOBHUX Mirpariii, Ta Tineku 2,2% MiChKHX KHTEJIB .

[noGanizamiss ¥ miGepanizamisi TOPriBii BIUIMHYJIM Ha YMOBHM IHpaleBlaIlTYBaHHS B KpaiHax
npu3HaueHHs. [lonut Ha AemeBy, HekBalli(ikoBaHY poOOUYy CHITY 3aHMINAETHCS 3HAYHUM Y CLIBCHKOMY
rOCIOJAPCTBI, Xap4yoBid, OOpOOHIH MPOMHCIOBOCTI, Ha OyJIBHMIITBI, Ha MiJIPUEMCTBAX JIETKOI
npomuciosocti’. ToMy TpymoBa Mirpamis 3a3Buuaii acomioetbcs 3 Tepmimom "3 JI" (GpymHui,
HeOesneunuil, nerpaayrounit) ("three D": dirty, dangerous and degrading) — ue poOorta, Bim sKoi
BiZIMOBHUTHCS| TPOMA/ISIHY iHO3EMHO] IEpKaBIL .

3riiHO 3 OMUTYBaHHSAM MIOJO YMOB Ipalli TPYIOBHX MIrpaHTiB, 62% ONMUTaHWX BKa3alH, IO BOHH
Oynu 3aiiHATI NOBHUI poOOUMid KeHb, 4% — HETIOBHUM, a KOXKEH TPETii MpalioBaB Ha yMOBaX NOTOAUHHOTO
HatiMmy. 1likaBo, 110 cepemHs TPUBAIICTh «HOPMOBAHOTO» POOOYOTO ITHS KOJWBAjacs Bix 6 mo 16 roawH.
Jluie KOXEH YeTBEPTUH 3a3HAYMB, IO HOro poOOYMil JACHb TPUBAB y CEPEIHBOMY 8 TOJMH, MPUOIU3HO
cTuteku X — 10 roaun (22%), 12 rogun (25%). 2,7% npamtoBanu 1o 9 rogus. PoOounii AeHs TpUBATICTIO
Binm 14 mo 16 romuH miogeHHO OyB y 8% omuTaHUX, IO HE HAa0arato MEpPeBHUINYE BIIICOTOK THX, XTO
TPYIOWBCS TO 7 Ta MEHIIE TOAWH MIOACHHO — Y BIATOBIZHOCTI MO TPYIOBOTO 3aKOHOAABCTBA KpaiH
nepeOyBanns (13,8%). 4% omnuTaHMX HE BKa3aJiM TPUBAIICTH CBOTO poOovoro nHs. Hackiibku MoxHA
CYIIUTH 3 TTOMITOK y JBOX aHKETaX, TAaK BUMHIIN, TOJIOBHUM YMHOM JIFOJTH, SIKi MIPAIFOBAIIN 32 TIOTOAMHHAM
HallMOM Ta Ti, XTO JOTJISIAB 332 XBOPUMH, MalO4YH, Tak OM MOBUTH, «IIUJIOTO00BHI poOoUnii JeHb".

Hepigxo MirpaHTH BIIAIITOBYIOThCS HE NIEKibKa poOIT abM MpOroAyBaTH CBOIO CiM’I0. 3 LBOTO
npuBony OyJo opraHizoBaHo omuTyBaHHs. Jlume 1,4% 3asBuiu, mo B HUX He Oyno moTpeOH B TakuX
migpodiTkax, 47,9% Bkazamu, M0 MPOCTO HE MaJd MOMUIMBOCTI ISl OTpUMaHHS Takux nmpuOyTkiB. Cepen
THX, XTO MaB JIOJIATKOBUI 3ap0o0iTOK, OLIBIIICTh BKa3aJiy, IO II¢ IM BIaBAJIOCS 3aBISKH MMOHATHOPMOBIMH
poboTi Ta poboti y BuxinmHi (44,7%). OkpeMi MIirpaHTH HaJaBalM MOCIYTH iHIIMM 3apoliTyaHaM abo
OTPUMYBAIIH JIOTIOMOTY BiJl 3aKOPJOHHUX 0J1arOUMHHMX OpraHi3alliil 4 HepKoB’.

PosrnsHeMO KOHKpETHI MPUKIAAN 3alMHATOCTI yKpaiHIliB y kpaiHax CximHoi €Bpormu. [licis po3maxy
CPCP Ha momiTH4HiN KapTi cBiTy 3’SBWJIHCS HOBI Cy0 €KTH MDKHAapOAHUX BiTHOCHH. ExoHOMIiYHe,
comiajJbHe Ta TONITHYHE CTaHOBHINEe YKpaiam, Pociiicbkoi ®enepamii, PecryOmiku MomnmoBa Ta
PecrryOuiku  bimopyck ¢opMyBanock 3a pi3HHX OOCTaBHH Ta yMOB. 3 YacoM JHesAKi KpalHU TOCSTIIN
Oupimoro ycmixy 3a iHmmx. lle cnpusuio mirpaniiHOMy MepeMillleHHIO TPOMaJsiH 3a3HAa4eHUX KpaiH 3
METOIO MOJIMIIEHHs CBOTO0 MaTepiajJbHOTO CTAHOBHILA 38 KOPJOHOM.

HaiiGinpmmit moTik MirpanTiB 3 Ykpainu HanpasieHwii no P®. Hespakarounm Ha MOCTYIIOBY
MIEPEOPIEHTAIIII0 TPYIOBUX MIrPaHTIB 3 YKpaiHM Ha 3aXij], COI[IOJOTIYHI ONUTYBaHHsS CBiA4aTh, 0 Pocis
3aJIMIIAETHCS] HAHOLIBIINM PELUITIEHTOM YKpaiHCchKoi poOouoi cruin. IlinTBepAKEHHAM € CTaTUCTHYHI JaHi,

' TIpencrasunnreo €pponeiickkoro Coo3y B Ykpaini. <http:/eeas.curopa.eu/delegations/ukraine/press
corner/all_ news/news/2013/2013_05 31 2 uk.htm>

? TpynoBa mirpartist rpomansin Yipaiuu (2006). Ilu6ko B. 5. (pen.) Bina knuea. Kuis: BITL] "KuiBchkuii
yniBepcuret”, 10.

3 Kpayse, O. (2010). 3oBHilHs TpyoBa Mirparis HaceaeHHs Ykpainu. I anuybkuil exonomivnuii sichuxk, 2 (27),
63.

* IMaxopmenko, H., Ctapony6, A. (pex.) (2005). Vipaincwrka mpyoosa miepayia do kpain €sponeiicbkozo Corozy
y 03epkani coyionoeii. Ingpopmayinino-ananimuyne suoanns. Kuis: PAUCIL.

> [Maxopmerko, H., Crapomy6, A. (pen.) (2005). Vipaincoka mpyoosa miepayis do kpain €sponeiicbkozo Corozy
y 03epkani coyionoeii. Ingpopmayitino-ananimuyne suoanns. Kuis: PAUCL
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SAKi IOKA3yI0Th, IO 10 L€l AepkaBH COpsMOBaHO 47% Bil 3araibHOT KiTbKOCTI YKpaiHChKHX 3apoGiTuan’.

ITimcraBoto I B3a€MHOTO BPETYIIIOBAHHS TPYIOBOI Mirpartii Ykpainu 3 Pocieto € ct. 27 JloroBopy
po Apyx0y, CHiBpOOITHUIITBO 1 MAPTHEPCTBO Mix YkpaiHoto i Pocilickkoro ®enepartiero Big 31 TpaBHs
1997 p., ae nependayeHo yKIAACHHS CHEUialbHUX YTOA 3 METOI0 BHPIIICHHS MUTAaHb TPYIOBHUX BiJHOCHH,
TIpareBIalTyBaHHs, COIIAJIbHOTO 3a0e3meueHHss TpoMaisH onHiei CTOpoHH, SKi 3MIHCHIOIOTH TPYIOBY
NisnbHICTH HA TepuTopii iHmoi Croponn.” Tepmin il noroeopy crums 1 kitHa 2009 p., OMHAK B HHOMY
3a3Ha4YeHO, 110 BiH aBTOMATHYHO MIPOJIOHTYETHCS, SKIIO JKOIHA 31 CTOPiH HE IEHOHCYE HOTO0, MOBiITOMUBIIN
IHIIy CTOPOHY He Ti3Hille, HiXK 3a WICTh MicAliB a0 Iiei matu. Sk Hacmimok, 1 >xoTHs 2008 p. mis
JloroBopy 1po apy>xk0y, CIIBIIpaITio Ta CTpaTeriune naptHepcTBa Mixk P® 1 Ykpainoto, ykiagenoro B 1997
p-, OyJia aBTOMaTH4HO MpooBKeHa. [1onpy HassBHICT HOPMATUBHUX 1HCTPYMEHTIB PEryJIIOBaHHS TPYAOBOI
Mirpailii Ha MiXKaep>kaBHOMY PiBHIi, Hapa3i i Joci BijcyTHI eheKTHBHI MeXaHi3MH iX pearizaiii. Uepes 1e
BCe OLIBINE 3pOCTAE KibKICTh HEJETATLHUX TPYIOBHX MITPaHTIB.

Hesakonne mnpareBnamryBadds B Pocil € momMpeHUM sBUIIEM, II0 HE BiJ00Opa)kaeThes
cratucTu4Ho. Jlume, B Mocksi, Ha 1ymMKy daxisuis, 61mu3pko 200 a6o 300 tuc. 3apobituan 3 Ykpainu. 3a
nmannmu DenepanbHOi Mirpamiiaoi cimyx6ou Pocii y 2008 p. B wiii nepkasi odinidHO mpartoBaio 3,5 MIH.
TPYAOBUX MIIpaHTiB 3 YKpaiHH. YKpaiHCBKiI X ekcrepTH BBaxaroTh aaHi ®MC 3aBumeHumu. 3rigHo 3
o(inifHMMHU TaHMMHK Ha CHOTOAHI KiJIBKICTh YKpaiHCbKHMX MirpaHTiB y Pocii ctanoButh 6mmu3pko 200 THC.
0ci0. 3rigHo 3 HEOoQIliHHO CTATHCTUKOIO, IO JOCIIPKYBatacsa B paMKax MPOeKTy YKPaiHCHKOi TPYIOBOi
mirparii HAH Yxpainu, ix Oiisire 2 MiTH., aje Hidk He 3,5 MIIH'.

Hait0inpmuMu eHTpaMu TsOKIHHS 4011 YKpaiHChKOT po00vol crim € pociiichki Meramnoiicu — Mocksa
ta Cankrt-IlerepOypr. Cepen TpyIOBHX MITpaHTiB TyT AOMIHYIOTh OYIiBENbHUKH, MPAIiBHUKA MIiCHKOTO
TpaHCHOPTY, chepu TopriBmi Ta cepBicy. Y 3aximHoMmy Cubipy yKpalHChKiI MIrpaHTH MPAITIOIOTh TEPEeBaAKHO
B HadrToBii Ta ra3oBiii BUAOOYBHIM mpomucioBocTi Ta OyamiBHMOTBI. Ha mignpuemcrBax Smarno-
Heneupkoro aBTOHOMHOTO OKpPYTY BOHH CTAaHOBJATH 25-60% pobouoi cunu. Y mpuxkopaonHux Kypcebkiid,
Binropozacekiii, PocToBchkilt 007acTAX yKpaiHIli MPamOOTh Ha IIAXTaX, MPOMHCIOBUX MiANPHEMCTBAX,
MIOMIMPEHOI0 € MasTHUKOBa Mirpartis. Cepen yKpaiHCHKHX TpamiBHHUKIB-MIirpaHTiB y Pocii mepeBaxaiors
q0710BiKH — 60-65%, 31€6i1bI0r0 Y Billi 25-40 pokiB, HOCii poGiTHIYMX mpodeciii’.

PesynpratuBHICTH TpyA0OBOI Mirparii 1o Pocii, y mopiBHSHHI i3 3aXiqHIM HampsMOM, HMXK4Ya. 3TiTHO
3 TOCHiDKEHHSIM TpaBo3axucHOi opranixamnii Human Right Watch, pe3ynmsrat sikoro Oyim omy0J1ikKoBaHi y
raseti Gazeta.ua, 3apobiTuaHam y Pocii 4acTo 3aTpuMyI0Th BUILIATH 3apIljiaTH, OC3IiICTABHO BUPAXOBYIOTh
3 Hei 3HAUHY YaCTHHY, a iHOJI B3arali He OILIaYyIOTh BUKOHAHY poOoTy . Uepes Taki Aii 3i CTOpOHH KpaiHu-
penunITieHTa, yKpaiHChKI MITpaHTH HEe OaXaroTh 3alUINATHCSI Ha TOCTiHHe mepeOyBanHs y PP Ta He
IUIAaHYIOTh TIepei3]] Ha JIOBTUH mepio] yacy. AJe Bce X Taku, Pocilickka denepariist € npuBabiInBoO yepe3
BHCOKY 3apo0iTHY IJIATHIO, OCOOIUBO Y MiCTax — Meramnojicax.

Ha nymKy kananaata HONMITHYHUX HAayK, YKpaiHCbKOT AOCTiAHULI MiXKHApoaHUX BinHOcHH Kauypeun
U.1., pocificbKkHii BEKTOp TPYZOBOi MIrpamii MiCTUTh HaWOIIbIIEe PU3UKIB A1 YKpaAiHA SK B MOTITHYHOMY,
Tax i B JeMorpadivHOMY acleKTax 3 HACTYIHHUX MPUYMH:

1. T'eorpacdiuna O1M3BKICTh, BiACYTHICTh MOBHUX Oap €piB, POJMHHI i KyJIbTYPHI 3B SI3KA HACEIICHHS
Ta CIPOIIEHA IPOoLEeAypa NEPETHHY KOPJOHY CIPUAIOTH MACOBOMY Ta IIEPEBaKHO HE3aKOHHOMY (3aKOHHMH
CErMEHT CKJIajae juiie 0au3bKo 8,5%) XapakTepy TpyJI0BOI Mirpariii.

2. TlepeBakHO HE3aKOHHMU XapakTep Mirpauii MPHU3BOAWTH A0 NOPYLICHHS NpaB NpaliBHHUKIB-
MIrpaHTiB y KpaiHi mepeOyBaHHS, CTBOPIOE MIATPYHTS JJIs KpUMiHANI3aIlil MirpamiifHAX MPOIECiB, CIPUSE
BCTaHOBJICHHIO B POcCii HEraTUBHOTO iMi/Ky TpOMaJsIH YKpaiHH, a TAKOK BUKOPHUCTOBYETBHCSI POCIHCHKOIO
BIan00 Ui mpoBeleHHs PR-akimii, cnpsMoOBaHMX Ha MOTIpLIEHHS MIKHAPOJHOTO IMIIKYy YKpaiHH, SIK
KpaiHU-TIOCTaYaIbHUKA HEJIETAIbHUX MITPaHTIB, KPUTHKY 11 TOCATEHb Y COLiaTbHO-eKOHOMIYHIHN cdepi.

! Masmmnoscbka, O.A. (2005). Vnpaeninus 308Hiwunimu Micpayismu 6 KOHMeKCmi €8PONelicbKol inmezpayii
Yxpainu: nuc... 1-pa Hayk 3 nepx. ymp.: 25.00.02. Kuis, 426.

2 lozosip npo dpyxc6y, cniepobimuuymeo i napmuepcmeo mixe Yrpainoio i Pociticokoio ®edepayieio 1997
(1998). Bioomocmi Bepxosnoi Paou Ykpainu, 20, 103.

3 Ykpaiucexa mpyoosa miepayis: cman, npobnemu ma winaxu ix eupiwenns. Iapramenmcoki cnyxanns BPY
2013 (BepxoBHa Paga Yxpainn). <http://static.rada.gov.ua/zakon/skl7/ Ssession/par_sl/sl0307113.htm>

* Xanino, 5. A. TenaeHuii Tpya0Boi Mirparii 3 Yipainn 10 kpain CHJL.
<http://old.niss.gov.ua/monitor/januar2009/11.htm>

> KoxHuit Tperiii racrap@aiitep y Pocii — ykpainens (2009). Gazeta.ua. <http://gazeta.ua/articles/life/ _kozhnij-
tretij-gastarbajter-u-rosiyi-ukrayinec/282318? mobile=true>
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3. MacoBuii xapaktep TpyaoBoi mirpamii no Pocii moripmrye KinbKiCHI Ta SKiCHI TMOKa3HUKH
TPYIOBUX pecypciB YKpaiHu .

SIKIIO TOBOPUTH TPO KIUTBKICTH 3apo0iTuaH, sKi Oe3NMepeIKkoHO MOXKYTh BUIXaTH Ha TEPUTOPIIO
Pocii ans mpaueBnamTyBaHHS, TO pPOCIHCbKE 3aKOHOAABCTBO TNependaydac BCTAHOBJICHHS KBOT JUIs
iHO3eMHUX TpamiBHUKIB. Y 2007 p. KBOTa cTaHOBWJIa 6 MIIH. OCi0 11 KpaiH, MOA0 AKHUX Ji€ 0e3Bi30BHil
peXuM, TOII K Bigomo, mo 3a ganumu DenepanbHoi Mirpamiinoi cimyx0u Pocii y 2008 p. odimiiiHo
mpamoBano 10,2 MIJIH. iHO3€MHHX TPYIOBHX MIIPaHTiB, MepIie Micle 3a YHCEbHICTIO cepel SIKHX
MocilaroTh yKpaiHmi. He3Bakaroun Ha HasBHICTH TEBHOI MpaBOBOi 0a3m, MirpamiiiHe 3aKOHOJABCTBO B
KpaiHi TIepeBaXHO HE BIANOBiTAa€ MIKHAPOAHUM CTaHAApTAM Ta XapaKTePU3YETHCS HEITOTIKaMH,
IPOTUPIYUSME Ta HAJIMIPHOIO CKJIAIHICTIO .

Orxe, Oe3nepeyHuM JiepOoM 3a MOTEHIIMHUM MIrpamiifHAM BIUIMBOM Ha BiJIHOCHHHU 3 YKpaiHOIO
cepen kpain Cxigaoi €Bponu € Pocis. Ile BUABIAETLCSA Y TIEpITy 4epry B KUTBKICHOMY BHMipi: HaiOibma
YacTKka yKpaiHCBKHX MirpaHTiB came B Pocii. PesynpratmBHICTH Mirpamii no Pocii, y mnopiBHAHHI i3
3axiIHUM HampsMOM, HH3bKa. KpiM TOro, poCiHCBHKHIA BEKTOpP TPYZOBOi Mirpaiii MiCTHTh HaiOinblie
PU3UKIB U1l YKpAiHU SIK B MOJITUYHOMY, TakK i B IeMOrpadiqyHOMY acIeKTax.

HabaraTo HMKYUMU € TIOKa3HUKHU TPyAOBOI Mirparii Mixk YkpaiHoro ta PecnyOuikoto biopychk. 3a
manumu MOM?, y momrykax npauesnamryBasss 37,2 % yKpaiHIiB-MirpanTiB inyTs g0 Pocii, it mume 1,7
% — no binopyci. IMoBipHO, 110 peanbHa KIIBKICTh MITPAHTIB MOXK€E 3HAYHO MEPEBUILYBaTU OQimilHi AaHi.
JloCTeMEHHO BH3HAYHTH iX YHUCEIBHICTH HEMOXKIIMBO, OCKUIBKH BiJICYTHOCTI 0a3W MaHWX 3 HEJCTAIBHOI
Mirpamii Ha piBHI MikIep»)aBHOro KoMiTeTy craTucTUKU Kpain CHJI Ta piBHAX KOKHOI KpalHH OKpEMO.
[Touyatok perymtoBaHHS TPYIOBUX BiIHOCHH YKpPAiHCHKHMX MIIPaHTIB 3 KpaiHOIO NepeOyBaHHS BCTaHOBUB
IIpesunment Yxpainu JI. Kyuma mig gac Bizuty B PecryOumiky binopycs (mumens 1995 p.), 3a migcymkaMu
SIKOTO TIAMUCAaHO YTOAYy MPO TPYIOBY HisUTBHICTH 1 COWialbHUU 3aXUCT IrpoMaisH YKpainu i PecryOuiku
Binopych, 0 MPAIIOOTh 3a MEKaMH CBOIX Aepkas’, YTomdy mpo YMOBH i MOpSIOK OOMiHY KUTIOBHME
npuMimesHsaMu’, JIOroBip Mpo OpraHizalito CIiIEHOTO NPHKOPAOHHO-MHUTHOTO Ta iHIINX BHJiB KOHTPOIIIO
B PUKOPIOHHMX MyHKTax'.

Yepes Te, mo y PecnyOnini binopyck BimMmidaeTbest Kpamuid piBeHb €KOHOMIYHOTO, COLIAIBHOTO Ta
MIOJIITUYIHOTO XKUTTS, YKPATHII BUIKIDKAIOTH A0 i€l KpaiHu JUIsi OTPUMAaHHS JTOIaTKOBOTO 3apo0iTKy abo xk
JUTSL TIOCTIHHOTO TIparieBIamTyBands. HalOiapIma KUTBKICTh TPYAOBUX MITPAHTIB 3 YKpaiHu mepeOdyBae Ha
3apo0iTkax y bpecrcekiii Ta ['poaHeHChKiM 00yacTsaX. 3HauHa OUTBLIICTh 3 HUX — BUXIANI 3 BoauHChKOT
obnacTi: 6mm3bko 1,5 THC. 0ci0 MOAEHHO BUDKIKAaE B MPUKOPIOHHS Ha poboTy. Boanouac, odiniiiHo Ha
Oe3TiIeH31iHIF OCHOBI MIOPIYHO 3 TPaBHS 10 TPYIEHDb HA CiTLCHKOTOCIIOAAPCHKI POOOTH 10 X obacTeit
3aIy4aeThCs GIM3BKO 5 THC. TPOMAIAH YKpainu .

He octannro ponps y Bubopi binopyci B sikocTi KpaiHU-peLnIieHTa BiIirpaloTh POJMHHI 3B’SI3KH — B
Binopyci npoxuBae 6muspko 237 THCAY 0ci, IO HalexaTh 10 yKpaiHChKOi rpomanu’. Brmae Takox

! Kauypeus, U.I. (2010). Miepayiiini npo6remu 6 306niwnisi nonimuyi Ykpainu: aBroped. HC.... KaH. TOJIT.
Hayk: 23.00.04. Kuis, 20.

? Tishkov, V., Zayinchkovskaya, Zh., Vitkovskaya, G. (2005). Migration in the countries of the former Soviet
Union A paper prepared for the Policy Analysis and Research Programme of the Global Commission on
International Migration. Geneva: Global Commission on international Migration (GCIM), September, 42.

? Kyna ellyT yKpauHIbsI B ouckax pa6otel. IA «/IIIABisneclngopmy.
<http://news.liga.net/news/N0814179.html>

* Veooa mixe Ypsoom Yipainu ma Vpsoom Pecny6rixu Binopycs npo mpydosy disiibnicme ma coyianbuuii
3axucm epomaosan Yrpainu ma Pecnyoniku Binopycs, axi npaytoioms 3a medcamu ceoix oepoicas 1996.
Oqiyitinuil ee6-catim Bepxoenoi Paou Ykpainu. <http://zakon3.rada.gov.ua/laws/show/112_005>

> Veoda mioe Ypadom Yipainu i Ypaoom Pecny6riku Binopych npo ymosu ma nopsaook o6Mminy jcumuosux
npumiwens 1995. Ogiyitinuii 6ed-caiim Bepxosnoi Paou Ykpainu <http://zakon5.rada.gov.ua/laws/show/
112 113>

% Vroma mix Ypsagom Yipaiuu i Ypsiom Pecrry6iiku Binopycs 1moo oprauisanii CHigsHOr0 KOHTPOJIO B
MyHKTaX MPOIYCKY Ha YKPATHChKO-OUIOPYChKOMY Jep:KaBHOMY KopoHi 1995. Ogiyivinuii 6ed-catim
Bepxosnoi Paou Vkpainu. <http://zakon3.rada.gov.ua/laws/show/112_ 009>

" Yekanenxo, JI.JI. (2004). 306niwmna nonimuka i 6esnexa Yipainu. Jioduna - Cycnineemeo - Jlepocasa -
Miocnapooni cmpyxkmypu. Kuis: HIIIMB, 351.

¥ 3aKop0HHE yKPAiHCTBO: BUTOKH Ta ChorofeHHs. [Toconvemeo Vpainu 6 Kanaoi. Yipaina y ceimi. Jiacnopa.
<http://www.ukremb.ca/canada/ua/5469.htm>
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TIPO30PiCTh KOPJIOHIB, HABHICTH BIIBHUX POGOYHX MicIb y HU3II paifoHiB pecry6mikn. 3a qanumu MOM',
IUHAMIiKa Mirparii HaceleHHs 3 YKpaiHu 1o bijgopyci cBiTUuTh Mpo cTajduii, aje He3HAYHHUM, TIOPIBHIHO 3
Mirpamiero g0 Pocii, mpupict 4acTKu MIrpaHTiB-yKpaiHIIB BiJI 3arajlbHOTO 0O0CATY MITpaHTIB 3 KpaiH
CriBApYKHOCTI.

YKpaiHCBhKi TPYAOBI MITPaHTH TMEPEBAKHOIO OUIBIIICTIO 3aiHATI B CUTBCHKOMY TOCHOIAPCTBI, Ha
OYIIBHUIITBI Ta B POJII OMAIIHBOI IPUCIYTH. YKpaiHili 3a3HaYal0Th, 110 IJIATHS HE € BUCOKOIO, POTE BOHA
€ OLIBpLIOI, HDK OTPUMAaEIlb B yKpaiHCbKOoMy cemi. Jlo Toro », Aeski poOoTonaBui (NepeBaXHO Ha
CLITBCBKOTOCIIOJIAPCHKUX POOOTaX) JO3BOJSAIOTH OYKBAaIbHO 0€3 0OMEXeHb ICTH OBOYI YM iHIII MPOIYKTH,
110 30MparoTh, a00 HABITH TAlOTh HEBEJIMKY KUIBKICTh MPOAYKITii JOOMY.

[Hmow KpaiHOK-pPEeHUIIEHTOM YKpalHCBKMX TpPYIOBHX MirpaHTiB € PecrmyOmika Mosmosa.
OCHOBHOIO YTOZIOIO, sIKa PEryJII0€ OBOCTOPOHHI BITHOCHMHM MK MMM ABOMa KpaiHamu € Jlorosip mpo
nmo0pocycincTBo, ApyxkO0y 1 CriBpoOITHHNTBO MiK YkpaiHoto i PecmyOmikoro MoimoBa Bix 23 >KOBTHS
1992 p.*> Takox I pErymiOBAaHHS CIEUH(IUHAX IHMTaHL Oy10 pPO3POOIEHO Ta INANMCAHO HH3KY
JOKYMEHTIB: YTo/a mpo CIiBpOGITHHIITRO 3 MHTaHb HAIOHATLHEX MEHIIMH Big 19 motoro 1996 p.*; Vrona
PO MYHKTH HPOIMYCKYy Yepe3 YKPaiHCHbKO-MOJNJOBCHKUHM JEpKaBHUH KOPAOH 1 CHPOIIEHUH MPOIYCK
IpOMajisiH, AKi NPOXKMBAIOTH y TPUKOPIOHHMX paitoHax Bix 12 cepmus 1997 p.'. OmHuM 3 ronoBHHX
JNOKYMEHTIB, SIKHH BpETYJbOBYE TPYIOBY Mirpamilo MiX KpaiHamMu € Yroga MiX Ypsagom YkpaiHu Ta
Ypsnom PecryOniku MongoBa mpo TpyAOBY isUIBHICT 1 COIaIbHUI 3aXHCT TPOMaisSH YKpaiHu Ta
Pecriy6nikn  MoioBa, sKi HpaIfioloTh 3a MeXaMH KOPIOHIB CBOIX Hepkas . MexaHi3MH peaisariii
HOPMAaTHUBHUX JIOKYMEHTIB He € JOCKOHANUMHU. OCOOIUBO 1€ CTOCYETHCSI TPABOBOTO BPETYJIIOBaHHS MUTaHb
3aXHMCTy YKPAiHCHbKHX MIIPaHTIB 32 YMOBH HEJIETAIBLHOTO IIEPETHHY KOPAOHY Ta BIAIITYBaHHS Ha pOOOTY.

s BUpimeHHS TUTaHb 3aXHCTYy IpaB yKpaiHMiB y PecmyOmini MongoBa Oyino Biakpuro llenTpm
3aXHCTy MpaB YKpaiHIiB 3a KopAoHOM. Lli meHTpu mormoMararoTh BUPINIyBaTH MHUTAHHA, SIKi BUHUKAIOTh Y
YKpaiHIiB CTOCOBHO JIETAJILHOTO MpaneBialiTyBaHHA Ta IOTPUMAaHHS BCIX MpaB Ta NPHUBiIEIB 3 OOKy
mpanenaBls B Kpaini nepeOyBanHs. JaHi HeHTpU POOIATH 1€ MUIIXOM MPOBEICHHS MONEPEIHbOI IPaBOBOT
iHdopMarriitHo-po3’ ICHIOBAIEHOT pOOOTH, a TaKOK HATaHHI MPABOBOTO 3aXHUCTy TpoMajsiHaM YKpaiHu, sKi
MPALIOIOTh 32 KOPAOHOM 3 BUKOPHUCTAHHSM YCIX MOXIUBHX (POpM 3aXMCTy iX MpaB Ta iHTepeciB mepen
poboTOnaBUAMHU KpaiHM IpaleBIAIITyBaHHS, SIKI BUIUIMBAIOTh 3 HAI[IOHAJIBHOI'O 3aKOHOJABCTBA KpaiHM
repeOyBaHHs Ta MiXKHAPOIHO-TTPABOBUX akTiB. Lli IIEHTpH CIIBIPAIIOIOTE 3 YKPATHCHKUMH KOHCYIBCTBAMU
Ta TOCOJBbCTBAMH B 3a0e3le4YeHHI NpaB yKPaiHCHKHUX T'POMAJISH 32 KOPIOHOM, a MOJSKYIH MPaKTHYHO
IyGIII0I0TH POGOTY YKpaiHCHKMX KOHCYIHCTB'.

PecmryGirika MomngoBa Mae CBOi CKIAIHOINI y CTAaHOBJEHHI BJIACHOI €KOHOMIYHOI Ta COIiaJIbHOI
cutyanii Bcepenuni kpainu. ¥ 2005 p. BceecBiTHili 0aHk Bu3HaB MOJIZIOBY OJHIEK 3 HAWOIAHINIUX KpaiH
€Bponu. MongoBaHu OTPUMYIOTh HAHHIIKYY 3apOOiTHY IJIaTHIO cepell Kpain €Bponu — 263 nonapu. Y uei
yac rpomaasau IBefinapii orpumyrots 5600 nonapis, y Himeuuuni — 2865 monapis, y Pocii — 841 momap, y
JIutsi — 640, B Ykpaini — 303 gonapu’.

[Monpu ckiagHy cHUTyallito, BiICOTOK 3apo0iTuaH 3 YKpaiHu He crae MeHIMM. JKHUTell CLIbChbKUX
MiclleBOCTel MIrpyroTh 10 MOJIOBH Ha Ce30HHI poOOTH IMOB’si3aHi 3 CUTBCHKAM TOCIIOIAPCTBOM, IPAIICTO
Ha OyIIBHHUITBI a00 AOTISIOM 3a TMOXWINMH. SIK MpaBuiIo, yKpaiHIli HaMararoThCs YHUKHYTH O(MIMiifHOTO

' Ummurpanus. [Iponece npurpaHUdHOro cotpyaamuectsa. CeaepKOnMHrekuii nporecc. CTaTHCTHKA MO
murpanud. benapycs. <http://soderkoping.org.ua/page20807.html>

? Jlorosip mpo 106pocycincTBo, ApyxOy i CHiBpoGiTHHLTBO Mix YkpaiHo i Peciy6ikoro Monosa.
Odhiyitinuil seb-catim Bepxoenoi Paou Ykpainu. <http://zakon5.rada.gov.ua/laws/show/498 161>

*Yrona mix MisictepctBoM YKpaiHu y CIpaBax HaIiOHAIbHOCTEHT Ta Mirparii i JlenapraMeHToM HaI[iOHaTbHIX
BimHOCHH 1ipu Ypazi PecryOmixu MomnmoBa mpo criiBpoOITHHIITBO 3 MUTaHb HAliOHATBHIX MEHIIIHH.
Odpiyitinuii eb-catim Bepxoenoi Paou YVkpainu. <http://zakon5.rada.gov.ua/laws/show/498 035>

* Vrona mix Ypsizom Ykpainu i Vpsimom Pecry6imikn MoiioBa mpo IyHKTH IPOIYCKY Yepe3 YKPaiHChKO-
MOJIIOBCHKUIT JIepIKaBHUH KOPJIOH 1 CIPOIIEHHH MPOIYCK IPOMAJISH, SIKi IPOXKHUBAIOTh Y MPUKOPIOHHUX
paitonax 1997. Ogiyitinuii éeb-caiim Bepxoenoi Paou Ykpainu.
<http://zakon5.rada.gov.ua/laws/show/498 160>

> Vrona mixk Ypsagom Yipaiau Ta Vpsgom Pecrry6iku Mongosa po Tpya0BY HisTIbHICTb i COLiaNbHU# 3aXHUCT
rpomaisiH Ykpainu ta PecrryOmikn MosioBa, sIKi IparforoTh 3a MeXaMH KOP/IOHIB CBOiX aepxkas 1993.
Odgiyinnuil 6ed-catim Bepxosnoi Paou Yrpainu. <http://zakon5.rada.gov.ua/laws/show/498 159>

S Cman cyuacnoi yrpaincoxoi mpyooeoi micpayii (2007). IBano-DpaHKiBChK, 16.

" Monnasuio Ha3BaIu GeaHeIeH ctpanoii (2005). [enosas eazema B3zensio
<http://vz.ru/economy/2005/10/17/10007.htm1>
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MPAIEBIAIITYBAHHS IS TOTO, 00 YHUKHYTH MOAATKIB Ha 3apO0iTHY TUIATHIO.

OTxe, HAMOUTHITT MacIITaOHOIO CKIIAA0BOIO MITpaIlifHuX MporieciB Mix YKpainoro Ta kpainamu CH/J
€ TPYJI0Ba Mirpailis, 0 PeryII€EThCS IBOCTOPOHHIME Ta 6araToCcTOpoHHIME yrogamu. [IpoTte, BOHM 4acTo
HOCSTh JIMILE AEKIapaTUBHUM XapakTep, 0 TSIrHe 3a co00I0 HU3KY HEraTUBHHX sl YKpaiHW HACHiJKiB.
JL1st TIOTTINIIIeHHST CTAaHOBHUIIA YKpaiHd B MDKHAPOIHIHN ITOMIMHI Ta MiABUIICHHS COIIaIbHO-EKOHOMITHOTO
CTAaHOBHIIA BCEPEIUHI KpaiHH, HEOOXITHO MOZOJAaTH HETAaTHBHY IWHAMIKY MIrpaiiiiiHux MpoleciB Ta
CTBOPUTH HaJIe)KHI YMOBH CKOPOYEHHS KiJIbBKOCTI MIirpaHTiB. Ypsay KpaiHu HEOOXiJHO CTBOPHTH TaKOX
YMOBH, 3a SKHX YKpaiHelb Oyne MaTu OaxkaHHS MOBEpHYTHCS IoaoMy. HeoOXimHO rapMoHi3yBatu
HOpPMaTHBHY 0a3y, MONINIINTA €KOHOMIYHY 3alliKaBJICHOCTI pe3yibTaTaMH IIpari, 30UIBIIMTH IOMUT Ha
pobody cHily, a TAKOXK CTaOLIiI3yBaTH €eKOHOMIYHY Ta IOJIITHYHY CHTYaIlilo B KpaiHi.

VY pesynbraTi AOCHiKeHHS OyJIO BHSABIEHO, IO JIJAEPOM cepel] KpaiH-pEeIUITi€HTIB YKpaiHChKUX
TpymoBuxX MirpantiB Cximaoi €Bpomu, Pocis mocimae ginpHe Mictie. Jami y pedtmHry — PecmyOimika
Binopyck ta Pecrybmika MomnmoBa. 3 Ykpainu Ha 3apoOiTKH inyTh YKpaiHIli, IO B OCHOBHOMY 3TOJHI Ha
Ce30HHI po0OTH, SIKi HE KOPUCTYIOThCS ITOMUTOM CEepeJl MiCIIEBOTO HacesIeHHs. Tak, Y0JIOBIKH B OCHOBHOMY
3allisHI Ha TSHKKUX BHJaX POOOTH — OYIIBHUIITBO, CLIBCHKE TOCIOAAPCTBO W T.A. YKpaiHCHKI JKiHKH
BUKOHYIOTH POJIb JIOMAIIHIX NPUOUPAIbHUI, JOMISJAIOTh 3a JITbMHA a00 JIIOJbMH TOXHIIOTO BIKY.
[IpauesnamryBanns 3a npodeciiHUM HampsIMKOM, 3TiJHO 31 cHeliani3alielo BUIOI OCBITH, SIKY OTPHMaB
yKpaiHellb, € MEHII MOITUPEHUM SBUILEM.
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AKCIOJIOI'TSA ITPABA I AKCIOJIOTI' TSI BJIAJIN:
PLIOCOPCHKO-IIPABOBUN ACIHEKT

Yuliia Tsurkan-Saifulina, PhD in Law
Chernivtsi faculty of National University “Odesa Law Academy”, Ukraine

AXIOLOGY OF LAW AND AXIOLOGY OF POWER:
FILOSOPHICAL AND LEGAL ASPECT

The article provides the philosophical and legal analysis of a connection between legal and
political axiology. Particular attention is paid to the problem of force of law and its sources. In
terms of legal axiology law appears as an independent force that has its origin in the
fundamental characteristics of legal reality (normativity, system, general obligatory). Political
axiology changes accents in the perception of law as a force. The focus here is on political
determination of legal prescriptions, which sometimes takes the form of denying the
independence of law and declaring it as a part of the political system. Finding a balance between
these two approaches requires the use non-instrumental version of legal axiology.

Key words: law and power, power determination of law, legal axiology, political axiology.

AKCI0JTIOTisI TIpaBa Ta JepKaBU — HEBiZl'€EMHA CKJIaI0Ba OyAb-IKUX CyJacHUX (Pi10cOPCHKO-TIPaBOBHX
JIOCT/KEHb. AKCIONOTIYHMN aHami3, TpeACcTaBlIeHWd y Wil cTarTi, 0a3yeTbcs Ha pPoOOOTaxX TaKUX
JOCTIIHMKIB IiHHICHUX mpobnem mnpaBa sk M. M. AnekceeB, B. C. Hepcecsan, A. M. babenko,
O. O. bangypa, II. M. PaGinoBuy, K. B.T'opoGenp, A.O. PanpkoBcbkuid Ta iH. BapTto minkpeciautu
aKTHBI3aIlif0 AaKCIOJNOTIYHUX OCHIHKCHh y BITYM3HIHOMY 3arajlbHOTCOPETHYHOMY IIPaBO3HABCTBI Ta
¢inocogii npasa (O. B. I'pumyk, A. ®. Kpwxkanoscekuii, C. 1. Makcumos, I. I'. O6oporos, 0. M.
O6opotoB Ta iH.). [lomynsipHOrO TpOOIIEMaTHKa MPaBOBOI akcioJorii € W B 3axifHii JiTepaTypi, Xo4a B
AHTJIO-aMEPUKAHChKIM TIpaBOBiM Tpaawmii i 3a3BWYail TNpUAUIIETbCS Hebararo yBardm, 1 BOHA
PO3KpPHUBAETHCS 3A€OUIBIIOT0 Y KOHTEKCTI 3B’ 3Ky IpaBa i Mopaii. Y HalloMy JIOCTIJKCHHI akIeHT Oyxe
3po0JIeHO 3AE0UIBIIOr0 Ha MOCTPaASHCHKOMY PO3YMiHHI 3MiCTy Ta MpHU3HAYEHHS MPaBOBOi akciojorii B
(himocodchKo-IPaBOBOMY JUCKYpPCi, X04a MOJAEKYAN M OyIyTh 3alydaTHCS KOHCTPYKTH, XapaKTepHi s
aHIII0-aMEPUKAHCHKOI Ta KOHTHHEHTaNbHOI (TepedyciM HiMmenpKkoi) Tpaauiiid. Lle 3ymoBmroe sk cratyc
aKCioJIOTiyHOi MpoOJeMaTHKH B CTPYKTypi ¢imocodii mpaa, Tak i ii pemeBaHTHiCTM A OUIBIIOCTI
pobiieM  (hiTocoPChKO-TIPABOBOTO XapakTepy. AKCIioJyoris mpaBa B I[bOMY KOHTEKCTI PO3YMI€ThCS SIK
(dimocochka KOHIEMINiS, HAmpSIMOK came (UTocOPChKOTO YCBIIOMIICHHS TIpoOyiieM OyTTsA TMpasa.
Axcionorist mpaBa CTOITh B OJHOMY DSy 3 IHIIUMH HamnpsMKaMm{ IIHHICHOTO Ii3HAHHs: aKCiOJOTi€l0
KyJIbTYPH, aKCIOJIOTI€I0 IIOJNITHUKH, AKCiONOTi€0 MHCTEUTBa TOIO. MOXKHa 3a3HAaYMTH, IO 32 TaKOTrO
MIXOMy BiAOYBa€ThCS TEBHE 3BY)KCHHS aKCIOJIOTIYHOI MPOOIEMATHKH BUKIIIOYHO IO MPABOBUX ITHTAHD.
OpHak cmiJi KOHCTaTyBaTH, LIO CBOTOAHI B HabaraTo OUIbIIIKA Mipi, HDK paHille, aKTyali3ylTbCs
¢inocodcepki Ta 3aranpHOTEOpeTHYHI peduiekcii mpodieM cydacHOi AepXaBH, a TOMY aKCiOJIOTis Jep KaBu
noynHae oQOPMIIIOBATUCS B CaMOCTIHHY TeUil0 HayKOBHUX pO3poOOK. SIK cropaBeanawBo 3a3Havae
C. A. Kaninin, akcioysoridHa HaITOBHEHICTh 3aBXKIIM BIACTHBA OYyIb-IKOMY IpaBy Ta Oyab-sKill Aeprkasi, a
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TOMY He MOKHA 3aJTHIIATH 11034 MOJNEM 30py AeP/KaBO3HABYI AKCIONOriuHi KOHIENILi'.

VY 1IbOMy KOHTEKCTI KOHCTaTY€ThCS BY3bKICTh METOMOJIOTITYHOTO 1HCTPYMEHTAPII0 aKCIoNoTil IpaBa,
sIKa LIKaBUThCS MPaBOM SIK TAaKUM, i B CBOIX JOCIHI/DKEHHSIX HE MparHe YCBIIOMHUTH BHYTPIIIHIO [[IHHICHY
CTPYKTYpPY SIK OKpEeMHX NpaBOBUX (peHOMEHIB, Tak 1 WiHHICHOI HAallOBHEHOCTI MpPaBOBOro KUTTS. Lle
BHMAra€e JONOBHEHHSA Aakciojorii mpaBa TEOPETUYHMMH KOHCTPYKLISIMH, IO ONUCYIOTh, HacaMIepesn,
MPaBOBE KHUTTS Y BCHOMY Pi3HOMAHITTI HOTO MpOsIBIB, a TOMY pPO3IJISJAIOTH MPaBO HE SIK IJie, aie SK
LTICHICTD, CKJaleHicTh, TOOTO crmeuu¢iuHy iHTerpaTuBHy cdepy, B sKiii BHHHKAIOTb NPOTHPIYYSA,
KOH(JIIKTH, MPoOIeMH Ta KPU3H. Y IBOMY 3B’SI3Ky IOKa30BO, L0 NMUTAHHSAMH LIHHICHOT NPUPOAU MpaBa
3aiiMaroThes K ¢igocodn mpaBa, TaK i TCOPETUKH TIpaBa, IO HABOJIUTH HA AYMKY IIPO iCHYBAaHHS JESKOTO
CIUTBHOTO TIPOCTOPY, «IPUKOPIOHHOI 30HW» aKCIOJIOTIYHOIO YCBIIOMJICHHS NpaBa, 110 KOHIEHTPYE Y co0i
(himocodchki KOHIETIIi Ta TeopeTHdHi KOHCTPYKIii. [Ipy mboMy MiAKpecIroeThes, M0 caMe Ha TaKoMY
PIBHI MOKJIMBE TTOETHAHHS aKCiOJIOTI{ IIpaBa Ta aKCiOJIOTil AepaBU B OJJHOMY METOAOJIOTITHOMY ITOJTi, IO,
Y 1IbOMY KOHTEKCTi MOYe iMEHYBaTHCS TIPABOBOKO AKCIONOTier0”.,

HilicHo, came 3 TO3MIiH TPaBOBOI AaKCiONOTii YMOXKIHMBIIOETHCS MOEAHAHHS (PiIOCOPCHKUX,
TEOPETHYHUX Ta HABITh Taly3eBHX HAyKOBHUX IOIIYKiB, CIIPUHHATTS akciocdepu mpaBa Ta akciocdepu
JepKaBu SK LUTICHUX, HEPO3PHBHO TIOB’SI3aHMX (EHOMEHIB. Y TOW e dYac, CIiJi KOHCTAaTyBaTH, IO
ChOTO/IHI PO3BUTOK MPaBOBOi aKcioyorii KOHLEHTPYEThCS 3Ae0UIBIIOro y (inocoCbKO-IpaBOBOMY
KOHTEKCTi, IO IOB’s3aHO 3 HEOOXiJHICTIO BHMaJbOBYBAaHHS Ii METOMOJOTIYHMX Ta THOCEOJOTIYHUX
KOHTYpiB. 3 OINIAMy Ha IIe, MOXXKHA 3ayBaKWTH, IO IMPaBOBA aKCIOJNOTis, OyAydd IOPIBHIHO HOBUM
HanpsMOM  (i0cOPChKO-IPABOBOI 1HTEHINT, CHOTOAHI IOCIJa€ OJHE 3 KIIOYOBHX MICIb B CHCTEMI
¢inocodii nmpaBa. Bb6auaerbcs, mo mpoMy € Aexinbka npuuuH. llepmia i3 HUX KOpiHUTBCA y crienudirli
camoi ¢inocodii mpasa, sika 6araTbMa JOCIITHUKAMH PO3TIIIAETHCS K CYyTO aKciojiorigHa cdepa 3HaHb.

lme oxHi€r0 mepeBarol0 BHKOPHUCTAaHHS MPaBOBOi akKCioJorii, HA Ky HE YacTO 3BEPTAalOTh yBary
JIOCTITHUKH, € T€, 1[0 BOHA JIO3BOJISIE MIOKA3aTH B3aEMOJIIIO PI3HUX TUMIB LIHHOCTEH BCEPEAMHI MPABOBOTO
KUTTA. Y KOHTEKCTI JIOCIIPKeHHS MPOOIeMaTHKHY CITiBBiIHOIICHHS MpaBa i CHIIM 0COOIMBOI Baru HaOyBae
PO3IIIST CITiBBIAHOIIIEHHS IPABOBUX Ta MOJMITHIHUX I[IHHOCTEH.

Po3BUTOK cyuacHHMX YSABIEHb MPO MPaBO 1 MOJITHKY SK ABOX cdep >KUTTS JIIOJUHU HANPSMY
0B’ s13aH1 3 YCBIZJIOMJICHHSIM iX LIHHICHOI XapaKTepUCTUKU. [1eThCs B TaHOMY BUIIaAKy HE TIPO Te, B IPU3Mi
AKUX CYIDKEHB Ta OIIHOK BiAOyBae€TbCs aKTyallizallis MpaBa i MONITHKH, a PO T€, IKUM € 3MICT IHX JBOX
cHCTeM, SIKi 1IeliHi 3TyCTKH BOHH B COO1 HECYTb.

Oco0nMBO LIKaBOIO B3Aa€EMOAIA TMPAaBOBOI Ta MOJITHYHOI akciojorii moysrae B TOMY, LIO Ha
(heHOMEHATBPHOMY DIiBHI IIi IBI CHCTEMH YacCTO PO3TIIAJAIOTHCS K HEPO3PUBHO MPHUB’A3aHI OJHA JIO OJHO,
Matixe TOToXxHi. Hanpukian, B TOCTIPKEHHSIX 3 MUTaHb MOJITHYHOI aKCIOJIOTil He TaK 4acTo Bi0YBa€ThCs
3MICTOBHUI aHaji3 CyTO MOJITUYHUX LIHHOCTEH, a POOMTHCS aKLEHT Ha IMOJIITUKO-IPABOBUX I[IHHOCTSX,
YUM MiAKPECIIOEThCA 1X MPOMDKHUN, IPUKOPAOHHUI cTaTyc. AJle Yu MOXXEMO MM TOBOPUTH IIPO Te, L0
MPaBOBiI Ta MOJITHYHI I[IHHOCTI MOXYTh ICHYBaTH mapanensHo? YW iCHYIOTH SKICHI BIIMIHHOCTI MiX
MIPaBOBOIO Ta MOJITUYHOIO aKCiONOTIEr0?

Sk ysBaserbes, hopMyBaHHS YABIEHb PO BHYTPIIIHIO €HICTH MONITHYHHUX 1 TPABOBUX IIIHHOCTEH 1
B3arajii mpasa i IMOJIITHKU HEPO3PHUBHO TMOB’S3aHi 3 PO3BHUTKOM CaMoi MOJITHKO-TIPaBOBOi qAyMmKu. JliiicHO,
MOJIITUYHA 1 MpaBOBa Hayka HE TaK BXKE W JaBHO BIJIOKPEMHJIMCS OJHA Bia onHOi, a (hOpMyBaHHS
CaMOCTIHHMX HayKOBHX AUCKYPCIB IOBKOJa LMX (heHOMEHIB 3aifHs10 O6arato yacy. Aje IpH LOMY JIUIIE B
OCTaHHI JECATUIITTS MPUXOIUTHh YCBIIOMIICHHS, IO HASBHICTH y MpaBa, MOJITUKH, MOPANi TOIIO BIACHOL
BiTHOCHO aBTOHOMHOI CHCTEMH LIHHOCTEW — IIe, TI0 CYTi, MUTaHHA PO ICHYBaHHS CaMHX LUX cep KUTTS
JFOIMHH.

3 TOYKHM 30py IOPUCHPYAEHIlii, MUTAHHA TPO CIIBBiJHOIICHHS IMONITUYHOI i MPaBOBOi akcioorii
MPaKTHYHO HIKOJIM HE CTAaBWJIOCS, MPWHANHMHI, SKIIO TOBOPWUTH MPO HOBITHIN IOPUAWYHHUHA AHCKYPC.
TpaauuiiiHo MpaBoBa aKcioJoris Po3BUBANACs B pycii PO3MEXXyBaHHS MpaBa i Mopani. Y mbOMY CEHCI, SIK
L€ He MapaJoKCalbHO MOXKE IIPO3BYYaTH, HPEACTABHUKH IOPUAWYHOTO IO3UTHUBI3MY, SKHX YacTo
3BHHYBa4YylOTh y BiZIMOBI NpaBy B MLIHHICHUX XapaKTEPUCTHKAX, 3pOOMIIM JJIsi CTAHOBIIEHHS IPABOBOL
aKcioyorii Oinple, HiX MPeICTaBHUKHN OyIb-iKoi iHImo1 Tewii. CTapaHHO PO3MEKOBYIOUH MPAaBO 1 MOpallb
MO3UTUBI3M THM CaMHUM CTBOPMB LIy HHU3KY MiACTaB JUIi TOro, adM BHOKPEMJIIOBAaTH cepy BIacHE
MPaBOBUX IMIHHOCTEH, TKi MOXKYTb JISKATH 32 MEKEIO MOPAIBHOI OITIHKH.

! Kamuann, C.A. (2011). Mertomonornueckoe u3MepeHne akcuonoruu npasa. Haykosi npayi Hayionanbnozo
yrigepcumemy « Odecvka opuouuna akaoeminy, X. Oneca, 270.
% Topoben, K.B. (2013). Axcuocepa npasa : unocopcxuii u opuduyeckui ouckype. Onecca: Denuke, 15.
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TyT BapTO MpPOSICHUTH, IO ICHY€ IBI reHEpaJbHUX JiHIi CIPUUHATTA NpaBOBHX LiHHOCTeH. OxHa
JIiHISI TOBOPHUTH, IO TIPABOBI MIHHOCTI € TIPOSBOM MOPAILHOI MPUPOIM MpaBa, aKe B OLTBIIOCTI BUMAAKIB
caMe MOpajb MOXXe OYTH KpUTEpieM JJisi OI[IHKM JIF0YOro MpaBa. [HINIA JIiHIS TOBOPUTh, IO MPaBOBI
LiHHOCTI MalOTh CBif OCOONMBHH CTaTyc B CHCTEMi COWiaJbHUX LiHHOCTEeW. Jpyruil BapiaHT BHUIIIsAac
OUTBII IPUUHATHUM, ajie HE TOMY, IO TYT BiAOYBa€ThCA BiIMOBA IMpaBy B MOMKJIMBOCTI HOTO MOpPaTbHOT
ominku. TyT Mae Miciie HEBU3HAHHS TE3HU, BIAMOBIAHO 10 KO MOPAJb BOJIOIE MOHOIOJIE HA COIialIbHI
ninHocTi. Lle € 3HaYHUM CIPOIIEHHSIM ICHYI0YOI B CYCIUIBCTBI akciochepu.

AJe Tak caMo, SK CHCTeMa MPaBOBUX LIHHOCTEH MOXKE PO3IVISAATUCS SIK BiTHOCHO aBTOHOMHA IO
BIIHOIIICHHIO 70 MOPAIbHUX ITIHHOCTEH, CaMOCTIMHOIO € W cHucTeMa MONITHYHUX MiHHocTed. IIpaBoBi
LIHHOCTI € BJIacHe-paBOBUMHU (heHOMEHaMHU, AKi JIS)KaTh B OCHOBI MpaBa 1 BUCTYMAIOTh OJJHOYACHO HOTO
MepuIoeIeMEHTaMH Ta 1HCTPYMEHTaMH, 3a JIOMOMOTOI0 SIKMX BinOyBaeTbcs Mi3HaHHsA npaBa. OCHOBHA
XapaKTEepUCTUKA I[IPABOBUX LIHHOCTEH — iX 3MICT PO3KPHBAETHCA BHUHATKOBO B MEXKax IPaBOBOI chepu
XKHUTTSl CYCIUIBCTBA, HiJle, OKpIM MpaBa, BOHM iCHYBaTH HEe MOXYTh. [0 Takux IiHHOCTEH Hajexarb
3aKOHHICTh, NMpPaBOCYAIs, CyO’€KTHBHI NpaBa, IOPUAMYHI OOOB’S3KH, TpaBOBa NpolLeaypa Tomo. Binx
[IPaBOBHX LIHHOCTEH CIIiJ BiAMEKOBYBATH LIIHHOCTI, 110 MalOTh IOPUANYHUI cTaTyc. BoHU HE € mpaBoBUMHU
3a CBOIM 3MiCTOM, a MMPOCTO OTPUMYIOTh 3aXHUCT 3 OOKY IpaBa.

Yu MOXHa TOBOPHUTH TPO iCHYBaHHsS TakWX camo IiHHOcTel y cdepi momituku? Skxi 6 He Manm
YKOJTHOI 1HIOT cepr CBOTO iCHYBaHHS, OKpiM noxiTnyHOi? Lle mutanHs € OLIbII HIXK CKIIQJIHAM, OCKUTBKH 3
TTO3UIIIHA TIOJIITHYHOI aKCiOJIOTii iICHY€E MeKUTbKa OCHOBHHUX MiAXOAIB 0 PO3YMIiHHS TOJITHIHUX I[IHHOCTEH.
MakiaBesutiaHChbKa TPaJuilisi pOOUTh aKIICHT Ha JOLIIBLHOCTI Ta KOPUCTI SIK OCHOBOIIOJIOXKHUX OPIEHTHUPAX
OIIHKA MiSUTBHOCTI TOJITHYHHX aKTOPIB, TOMI SK KAaHTIaHCTBO 3a0OpOHSE PO3TIAIATH JIOACH sSK 3aciO
JIOCATHEHHS MOMITHYHUX ITied. OHak 3a Oy Ib-SKOTO MiAXO0Ty /IO pO3YMiHHS MOJITHYHOI akciosorii, HaGip
OCHOBHHX TOJIITHYHUX I[IHHOCTEH € HE3MIHHUM: BJIaJia, TaHYBaHHS, 3arajibHe 0J1aro, Y4€CHICTh TOIIIO.

[IpaBoBi Ta MONITHYHI IHHOCTI MepedyBalOTh OJHOYACHO Y JBOX CTaHaX. 3 OJHOrO OOKY, JOLIBHO
TOBOPHUTH TPO X PO3MEKyBaHHS, OCKUTBKA BOHU BHPaXalOTh, MO CYTi, pi3Hi MmiardopMu coriaibHOTO
OyTTsa iHOWBIZMA, a 3 IHIIOTO — TOCTIHHO B3aeMOMifOTh. OIWH i3 BapiaHTIB TaKOi B3a€EMOJil MPOIOHYE
10. I'abepmac, Kom HamMaraeTbCsl 3aCTOCYBAaTH CBOIO TEOPil0 KOMYHIKaTHBHOI Iii 10 MpoOiieM MoMiTHYHOT
Ta mpaBoBoi chepu. s HiMenpkoro (imocoda Mopaib, MpaBo Ta IMOJITHKA IMepeOyBalOTh y B3a€EMHUHAX
KOHBEPTEHIIii, aie Mpu I[bOMY OCHOBHE NMHUTaHHS Ma€ sIKpa3 aKCIOJOTIUHHMM XapakTep: Y YoMy TOJsrae
MPUMYCOBICTh MOpAJIbHUX, PAaBOBUX Ta MOJITHUYHMX HOpM? TyT HEOOXigHOIO € amemslist A0 aKcioiorii,
OCKIUJIbKM NPUYMHH BUKOHYBAaHOCTI HOPM JIeXaTh y IUIOMMHI JeritumHocTi. FO. T'abepmac BBakae, 1m0
OCHOBHHUM IIIHHICHUM IHCTPYMEHTOM JOCSTHEHHS MPaBOBOTO i MONITHYHOTO KOHCEHCYCY € 3alIydeHiCTh
[Hmoro 10 yxsajgenns pimens (XabGepmac, 2001, cc. 60—62). IIpaBo y 1bOMy KOHTEKCTi HaOyBae i
MOJIITUYHOTO 3HAYCHHS, OCKUIBKU HOTrO JICTITUMHICTH € TUM BHIIOK, YUM OUIBIIHIA CTOCYHOK J0 HOTO
(hopMyBaHHS BiUyBarOTh iHIWBITH, SIKIi MOXYTh IPHU I[LOMY CIHOBiTyBaTH aOCOJIOTHO Pi3HI JOKTPUHH Ta
koHmernii. [ToiTidHa 1 TpaBOBa aKCiOJIOTIA, BIATAK, TOCTYIIOBO BIIXOIUTH BiJ MAPAIUTMH PO3MEKyBaHHS
JI0 TapaJurMy KoHBepreuuii. 11i mporecu MarTh HAa METI HE MiIAMIHUTH MPABO MOJITHKOI YM HABIIAKH, a
MOKa3aTH CYOCTaHTHBHY €JHICTh TpaBa i MOJITHKH B cy4acHOMY iHTepcyO’ektmBHOMY muckypci (K. B.
I'opobGenp, 2015a).

BaxjvBUM BHCHOBKOM, IOB’S3aHUM 13 CITIBBIIHONICHHSIM MOJITHYHUX 1 MPABOBHUX IIHHOCTEH, €
CHJIOBHH XapakTep MpaBa, a O0COOJIMBO — JKepesl CWIM mpaBa. He3Bakarouum Ha Te, IO 3B’S3KO MpaBa i
CHJIY, a TAKOX IIpaBa i BJIaIH € JOBOJI MOIUPEHOI0 (Pi1ocodChKO-IPaBOBOIO TE3010, MOKHA KOHCTATYyBAaTH
BIJICYTHICTh CHCTEMHHX JOCHIJKCHb, MPUCBIUCHUX Iili mpoOieMaruii. KilacHuHUMH, yTiM, JUIIAIOTHCS
npaui I. O. [npiHa, KoMy HaJeKUTh MTUOOKHH METOAOJOTIYHUHN OTJISA MEX 3aCTOCYBAaHHS CHJIM B IpPaBi.
OxpemMo TOpKajwcs HHUX NHUTaHb TaKOX Jleski cydacHi ¢imocopu mpaBa: b. Tamanara, FO.T'abepmac,
Jlx. @innic, JI. Jinokin, a Takoxk Kiacuku (imocodii Ta Teopii mpaBa mMunynoro cromirrs: I. PaxOpyx,
I'. Kenb3en, I'. Xapr, JI. ®ymiep Ta iH.

Cepen HaWOUTBII (QYHIAMEHTATBHUX NPOOJIEM cydacHOi (iTocoChKO-TIPaBOBOI ITyMKH — I
MATAHHS BJIAJTHOT 3yMOBJICHOCTI mMpaBa. Y HaWOLIBIN TII00aTFHOMY CBOEMY BHPAXXEHHI I pobiieMa Mae
3HAYHY KUIBKICTh TPOSIBIB TA OXOIUTIOE TIPAKTHYHO YCi 3HAYNMI aclieKTH Horo OyTTs. Y TOH ke 4ac, MOXKHa
KOHCTaTyBaTH, IO i IMUOWHHI MiABAIMHH CATaI0Th (P1I10CO(PCHKO-TIPABOBOTO 3a CBOEIO MPUPOAOI0 MUTAHHS
LIOAO0 TOrO, YW JISKUTh B OCHOBI IpaBa CHJa, YW BOHO CaMe€ € CHJIOI, sika Mae OyTHM BpaxoBaHa Yy

! Xa6epmac, 10. (2001). Bosreuenue [pyeozo. Ouepku nonumuyeckoii meopuu. Canxt-Iletep6ypr: Hayxka, 60-
62.
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comiagbHOMY po3BUTKY. O/IHA YH 1HIIIA MOCTAHOBKA MUTAHHS MOXE IMPUBECTH JI0 ILIOTO PSIY HEOTHAKOBHUX
BHICHOBKIB, IO MAaTHMYTh 3HAYHWH BIUIMB Ha PO3YMIHHS IpaBa SK COIiaTbHOTO (EHOMEHY, SKE BCe
OUTBIIOI0 MIPOI0 BUXOJHThH 32 MEXI JIEPKaBH Ta CTAa€ IUTFOpaNiCTHYHUM. [1OIIyky BiAMOBiAI HA MUTAHHS
OIOAO0 TOTO, SIKUM YHHOM TIpaBO pErjaMeHTY€e JIOACHKY IOBEOiHKY € c¢eporo MOomyKy OaraTbox
(himocochKO-TIPaBOBUX MHUCIHUILIIH, cepell SIKHX OCOOIMBa POJh BiABOAUTHCS FOPUIUIHIN aHTPOIIOJIOTII.
OpHak Tepil HiK MEePeHTH O METOMOJIOTIYHOrO aHami3y Ii€i mpoOyieMu, CIIiJi 3BEpHYTUCSA IO TOTO, 1100
OXapakTepU3yBaTH BHXIiJHI TOCTYJaTH, IO JieKaTh B OCHOBI HAIIOTO YSBIEHHA NP0 ‘“‘CHIIOBY”
XapaKTEepPUCTUKY TpaBa.

Sk BUOAETHCS, MUTAHHS TIPO Te, YU MOXKE 3MICT Ta (yHKIIOHYBaHHS TpaBa OyTH JACTCPMiHOBAHUMH
CHJIOIO, Ma€ PO3IIIsIaTHCS Y IEKIIbKOX IUiomuHax. [To-nepie, Mae OyTH BUPILIEHO, PO SIKY CHITY 11€ThCS.
Tyt moxe OyTH [Ba BapiaHTH: CHJIA IIpaBa MOXKE IHTEPIPETYBATUCS B PEIITIHHO-MOPaIbHOMY CEHCi, KOJIN
MPaBO BUSABIAETHCSA (HOPMOIO BHPaKEHHS OOYKECTBEHHOI BOJII UM MEBHUX (QYyHIAMEHTAIHHUX VSABIEHBL PO
JIOACBKY mpupony (cuia sK JCSIKHH HEe3MIHHMA Ta HE3aJIeKHUW BiJl JIIOJACHKOI BOJI abCOJIIOT,
HepalioHalbHa CcHiia); abo XK CHIa MOXE TPaKTyBaTHCA SIK 3[aTHICTh 3yMOBIIOBATH 3MICT Ta (opmy
MIPaBOBHX MPUIMHKCIB, [[IHHOCTEH Ta IHCTUTYTIB 3 KOHKPETHO BU3HAYEHOIO METOI0 Y B YHIXOCh iHTEpecax,
10 HAaOJIMIKAE HAC JI0 CIIBBIJIHOIICHHS MpaBa Ta MOJIITUKY (BiIHOCHA CHJIa, KA MiJJIsArae parfioHamisarii y
¢opmax mpaBOTBOpUOCTI Ta mpaBo3acTocyBaHHs). llo-mpyre, mae OyTu 3°sicOBaHO, YM € TIPaBO
CaMOCTIHHUM COIiaJIbHUM 1HCTUTYTOM, SIKHH Ma€ BIACHUHW 3MICT, Y BOHO B MPUHITUIII 3/1aTHE BHCTYTATH
qumre GopMoI0 iCHyBaHHS COILIaJbHUX BIIHOCHH Ta IHCTUTYTIB, a BiATAK HOTrO 3B’S30K i3 CHIIOIO €
HEBIJI’EMHOO CKJIAJIOBOIO (DYHKI[IOHYBaHHSI IPABOBUX CHCTEM.

Ilepmmit pakypc 1miei mpoOnemu Mae OiBIIOI0 MIpOI THOCEONOTIYHHH XapakTep, OCKITbKH
3’ICyBaHHs TOTO, SIKa CaMe CHJia MOXKe OyTH OCHOBOIO JIJIS TIPaBa, MaJio BIUIMBA€E HA CHPUIHATTS CaMoOro
mpaBa. Bsarami, NOCTaHOBKa TMHWTaHHA TPO CHJIOBY 3yMOBIICHICTh TIpaBa HampsMy Bele [0
IHCTPYMEHTANICTCHKOTO PO3TJIISILy MpaBa B CHCTEMI COLIANbHUX iHCTUTYTIB (TyT AOLIIBHUMHU € MPUKIAIN
MIparMaTHYHOTO PO3TIISAMY TMpaBa SK IHCTPYMEHTY COINaAIbHOTO KOHTPOIO UM COIIATBHOTO YIPaBIiHHS).
Imetwest mpo Te, 10 3 TOYKH 30py aOCONOTHCTCHKOTO TPAaKTyBaHHsS MpoOJIeMH, CHiIa BIIACTHBA MpPaBy HE
CTUIBKH 32 paXyHOK HOT0 BIACTHBOCTEH K COLaTBbHOTO (peHOMEHY, CKIIbKH 3a PaXyHOK TOTO, III0 BOHO €
CBOTO poxy (OpPMOIO, OIOCEPEAKOBYIOUMM €IIEMEHTOM B HOPMATHBHOMY CTPYKTYPYBaHHI peanbHOCTI.
[IpaBo € CHIIO0 OCTUIBLKH, OCKUILKH BOHO € MOPOKEHHSIM JIFOJICBKOTO JIyXY, JIFOJICHKOI IPUPOJIU TOIIIO.

Takuii aOCOMIOTHCTCHKUN TMiAXiJ € BIACTUBUM JUJIsl OUIBIIOCTI HPUPOIHO-NPABOBUX KOHIICHIIIH
MHUHYJIOTO Ta cydacHOCTi. Bimomoro Ta moka3oBoro TyT € aymka . I'pouis, mo npuponHe mpaBo €
HACTITFKH CaMOCTIIHOIO 1 HE3aJIe)KHOIO CHJIOIO, IO HaBiTh ['0CIIONs HE B CHiIaX BIUIMHYTH Ha MOTO 3MICT.
3BijcH Taki pyHAaMEHTaIbHI MPUHIUIINA IPUPOIHOTO TpaBa SIK IepeBara MUpy HaJl BiiHOIO, HEOOXiHICTh
BHUKOHAHHS JOTOBOPIB, iICHyBaHHS MPUPOMKEHHUX HPaB JIOAWHH TOIIO CTAHOBISTH OCHOBY JAJISI CHJIM IpaBa
HE3aJIe)KHO BiJ TOTO, SKMM YHHOM JIO ITLOTO CTaBHTHCS 3aKOHOAaBenb. OTKe, cuiia TpaBa He 3aJIe)KHUTh Bij
IHCTHTYTIB, 5Kl Horo 3abe3neuyroTs. Cuia mpaBa — B HOTo BHYTPIIIHBOMY pPalliOHAJIFHOMY 3MICTi, B TOMY,
10 BOHO € COIIAJIbHOI HEOOXITHICTIO, @ HOTO PO3BUTOK — COILIaIbHOK 3aKOHOMIPHICTIO.

YTiM, Taki iHTEpIIpeTallii 38’ 3Ky MpaBa i CHIIM MalOTh CEpHO3HI BaJH, 3yMOBJICHI, 30KpeMa, THM, 1110
BOHM HE JAl0Th 3MOTY 3’SCYyBaTH COMLiajbHI NMPUYMHU HPUMYCOBOCTI MpaBa, a BiATaK — HOTO CHIIM.
[osicHeHHs mpaBa 3 MO3WLIM JIOACBKOTO PO3yMy Ta iICHYBaHHA NMEBHHX HE3MIHHHMX NPHYUH Ta IiJICTaB
IIPaBOBOT'O PO3BUTKY, SIKi € XapaKTEPHUMU JJIs1 KJIACHYHOTO FOCHATYpali3My, Y OLIBIIOCTI BUNIA/IKIB, BELYTh
JI0 E€BPOIOIICHTPU3MY Ta TIIOIIMPCHHI ied paIlioHAIBHOCTI Ha Ti MpaBoBi cdepH, I SKUX BOHA HE
XapakTepHa. Y IbOMY CEHCi OibIIl MEepCIeKTUBHUMHU BUAAIOTHCS Ti MiJXOIU 0 PO3YMIiHHA 3B’ 53Ky MpaBa
Ta CWIH, SKI TOSCHIOIOTH WOTO 3 BIIHOCHHX TO3WIiid. BOHW pO3BHBaKOThCA 3A€OLIBIIOTO B pycCii
FOPUIUIHOTO TTO3UTHBI3MY, COITIONIOTI3MY Ta IHTETPATbHUX (i10c0(CHKO-TTPABOBUX KOHIICTIIIIMH.

Came Taka MOCTaHOBKa MPOOJIEMH € XapaKTEePHOIO0, HANPHUKIAL, JUId THX (inocodchko-IpaBoBUX Ta
3arajlbHOTCOPETHYHHUX IOPUINYHUX KOHLEMIIH, SIKi CTaBIISATh 38 METY 3’sICyBaHHS BIACTUBOCTEH IpaBa sIK
COLIaJTbHOTO (PEHOMEHY Ta JEeMOHCTPAILi0 3B’S3KY IMX BJIIACTUBOCTEH i3 MPUMYCOBOIO CHIIOIO TpaBa. Tak,
st C. C. AnekceeBa mpo0iieMa MPUMYCOBOCTI TIpaBa TOB’SA3y€EThCS 3 HOTO HOPMATHBHICTIO, SIKa OTPUMYE
CBOE BHpaXEHHS B JOTMi mpaBa. Po3kpuBaroun 3B’S30K BIaAW 1 MpaBa, BiH MHUIIE: «IK I HE
napagoKcalbHO, HACTpaBlIi CyBOpl 1 JKOPCTKI pUCH MpaBa 0araTo B YOMY MalOTh KODiHHS Hi B 4OMY
iHIIOMYy, a SK pa3 y Mopaini, B ii 0€3KOMIPOMICHHX, HEPIAKO MaKCHUMAaTICTCHKHX, TPAHHYHUX BUMOTaX,
Oe3ormsaaHNX iMmepathBax. Bces cmpaBa jmimme B TOMy, IO I1i BUMOTH H IMIIEpaTHBH, KOJIH BOHH
«BHUXOZAATH» Ha BIagy, OTPUMYIOTH KapalbHy MiATPUMKY BiJ BIajaH, sika BHKOPHCTOBYE — HEPiIKO 3a
BIIACHUM PO3CYJIOM, [0 MaKCUMyMy — CBOI KapaJibHi, IPUMYyCOBO-BIIa/IHI MPEPOTATUBHU, HAIAl0OUH CBOIM
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BeTiHHAM [opuandHy (dopMy»'. I3 Iiei HETATH MOMITHO, MO CHIa TpaBa, HOrO MPUMYCOBICTH € He
BHYTPIITHHOIO, IMAaHEHTHO BIIACTHUBOIO MPaBy BIACTUBICTIO. BoHA BUpa)keHa B TOMY, IIIO IIPABO OB’ s3aHE 3
BJIA/I0I0, TIOJIITHKOIO Ta JAEPkKaBoro. | came 3a paxyHOK boro Ha0yBae cBoei cuiu. CaMe ToMy cujia IipaBa B
Takiil iHTepIpeTalii € BiTHOCHOIO KaTeropiero, 0 BUpakae He CyTHICHHMN, OyTTEBUM acleKT Mmpasa, a Horo
TiSTTEHICHUN BUMIp, TOB’S3aHUH 13 THM, SIK IIPABO 3aCTOCOBYETHCI. CyTO METOMOJIOTIYHO Take OadeHHS
3B’3Ky NpaBa Ta CUIM CXOAUTH 10 imell I. PanOpyxa, sikuil JOBIB, WO peNsTHBI3M K MeTo (inocodii
npaBa € 0e3aJbTEPHATHBHOIO OCHOBOIO IOPUAMYHOTO IMO3WUTHBI3MY. BiH mmcaB, o pensiTHBI3M — €IHHA
000B’s3K0Ba 3acajia AJisl MPUMYCOBOI CHIIM MO3UTHBHOTO IpaBa. AJpke SKOW iCHyBajo MPHUPOJIHE IMPaBo,
TOOTO OJTHO3HAYHA, ITi3HABaHA, JOKA30Ba IOPUANYHA iICTHHA, TO B JKOJEH CITOCiO He OyI10 O 3p03yMiJio, YoMy
MO3UTHBHE TMpaBo, sKEe MepeOyBa€ B CYNEPEYHOCTI 3 IIi€0 aOCONIOTHOK ICTHHOK, MYCHTh MaTH
000B’sS13K0BY cuiry. ToMmy 3000B’S3yBajibHYy CHITy IMO3WTHBHOI'O IIpaBa MOXKHA 3aCHYBATH JIUIIE Ha TOMY
dakri, mo crpasxkue (ToGTO peanbHe, AiiiCHe, MOUTUBHE) MPABO € aHi Mi3HABAHNM, aHi JOKA30BHM .

OTXe, peNaTUBICTCHKUI MOTJISA HAa 3B 30K MpaBa Ta CHJIM IMOKa3ye, IO MPUMYCOBICTh, BJIaJHA
3YMOBJICHICTh Ta 3arajbHa OOOB’S3KOBICTH IpaBa € 30BHIIIHIMH MHOTrO MapaMeTpaMu, 3YMOBICHUMHU
ICHYBaHHSM BIIaJM SIK OCOOJIMBOTO coIliaibHOTO iHCTUTYTY. OMHAaK TakUi pakypc pO3TISAy MpoOIeMu
TaKOXX HE 1M030aBJICHUH NIeBHUX BaJll. BiH B I[IOMY BIAMOBiAa€ YSBICHHSAM IPO T€, AK (QYHKIIIOHYE MTPABO B
JIepKaBi, OJIHAK HE TOSCHIOE TOTO, SKMM YMHOM Ha0yBa€ MPUMYCOBOI CHJIM MIXKHApOJHE MPaBO, OCKLIBKH
OUEBHIHO, IO TPSMOTO 3B’S3Ky 3 BIAQJ00 B MDKHApOJHOMY TpaBi Hemae. TyT NUPUMITHUM €
MIPOTUCTABIIEHHS B MIXKHAPOIAHO-TIPABOBiH AyMIli KOHIENIiN «IMaHyBaHHS MpaBa» Ta «ITaHyBaHHS CHIIN.
Cama mo co0i KOHIENIis MaHyBaHHS CUJIM CIIPSIMOBaHA Ha BHIIPABJAHHS 3aCTOCYBaHHS CHIIM 3 METOIO
JOCATHEHHS TIEBHUX 30BHINIHBOTIONITHYHUX 3a7lad MpPU TIOBHOMY ITHOpYBaHHI iCHYBaHHS MiXHApOJHOTO
mpaBa. Y>ke HaBiTh TYT ITOMITHO, IITO MPABO i CHJIa HE 3B’ SI3YIOTHCSI, a MPOTHCTABIIIOTHCS, a IPAaBOBi 3aco0n
PO3IJISAAAOTHCS SIK HECHUJIOBI. 3 OHOTrO OOKY, 3 TAaKOI IMO3HUIIEI0 MOXKHA IOTOJAMTUCS B TOMY CEHCI, 110
MpaBo OifICHO € iIHCTPYMEHTOM OOMEXEHHS CHIH. AJie 3 IHIIOr0 OOKY Take OadeHHs caMOro KOHLENTY CUIIN
€ SIBHO 3BYXEHHM. Y TiM, M>KHApOJIHE TIPABO € CHJIOI0 B TOMY CEHCI, III0 3 HOT0 iICHYBaHHSAM ITOTOJKYIOThCS
1 paxyrThCs, X09a JaCTO BOHO H € MPOMOBXKEHHAM MIXKHAPOIHOI MOMTHKH. O HAK HACKITHKA TiCHO IIPaBO
He Oynio OM MOB’sA3aHe 3 MOJITUKOIO, HOTO CHIla yCce OZHO Ma€ CaMOCTiHHE He3aJIe)KHE JKEpeno, U0 Mae
CBOIM KOPIHHAM crienudiky caMoro mpapa sk 0COOIMBOIO COLIATLHOrO PEryisTopa’.

Cuita mipaBa, TAaKUM YUHOM, BHSIBIISIETHCS TIOB’SI3aHOIO 3 MOITHKOIO, OCHOBHOIO Cc(heporo iCHyBaHHS
SKOi € BiIafHi BimHOCHHU. CaMe MHUTaHHS TMOJIITHUYHOI JETePMIHOBAHOCTI MPaBa 4acTO CTAalOTh OCHOBHUMHU
IpU PO3riIsiAl MpobJaeM CHIIK MpaBa i mpaBa cuid. Lle koM 3po3yMino, apke TONITHKA 1 MpaBo MaroTh
MIpSAMUT 1 Oe3mocepeTHil 3B’ 130K 13 CHIIO0. AJie CHJIa B IUX IBOX COIIAIEHUX CHCTEMaX CIIPUHAMAETHCS T10-
pizHOMYy. /Iyl MOMITHKK CWJIa BUCTYNa€ OCHOBHHMM IHCTPYMEHTOM (@ IMOJEKYIH i METO) IOCSTHEHHS
BH3HAYEHOI wiji. 3 ypaxyBaHHSAM TPaAMLIHHOTO PO3MEKYBaHHS MakKiaBeJUTiaHCHKOTO Ta KaHTiaHCBKOTO
MiIXO/MIB JI0 3MICTY TOJIITHYHOTO TPOIIECy, MOXHA KOHCTATyBaTH, 10 MaKiaBeIDTi3M HaNpsMy HaliIeHHH
Ha BUKOPHCTaHHS CHJIM SK KJIFOYOBOTO BARKENIO BIUIMBY Ha Jroged. Cuia TyT COpUHAMAETHCA SIK AEIIO0
TOTO’KHE MIlll Ta BJaji: YUM OUIbIIEC CHUIM, TUM OUIbIIEC BIagu. A OCKUIBKM NMaHyBaHHS caMe MO coOi
CIPUHAMAETHCSA B MaKiaBeJUTi3Mi SIK CaMOIIiJIb, TO ¥ IPaBO BUSABISETHCS IMiAIOPIAKOBAHUM HOMY.

Y KaHTIaHCTBI TOJIITHKA PO3TISATAETHCS Y KOHTEKCTI MPAKTHIHOTO PO3yMYy, SIKHH € JDKEpeloM i
paBa, i Mopalli, i MOJITUKH. B IbOMY CEHCI 3 aKCIOJIOTIYHOI TOYKH 30py BOHH BUSBJISIOTHCS OB’ SI3aHUMU
oJHi€l0 cucTeMoro HiHHOcTel. [Ipu HpoMy BapTo MaTH Ha yBasi, IO A0 YHCIIA HUX IIIHHOCTEH HEe BXOMAATH
CHWJIa, TOUIIBHICTH Ta Milb. TOOTO, MPaBO Ta MOJITHKA BUKIIOYAIOTHCS 3 TIPOCTOPY «CHIIOBOTO» AMCKYPCY:
ix 3MicT Ta MeTa JeTepMiHOBaHi JIIOJCHKOI0 MODPAJUIIO Ta alelsIiclo A0 TPaHCUEHIICHTAIBHOI MPUPOAH
JIOVHU.

Y upoMy KOHTEKCTI ciymrHuMU € 3ayBard 1. O. libina, skuid, po3risgaiodn npo0ieMy CHIIH B TIpaBi,
TUIIe, 10 caMe TTUTaHHS PO Te, YU € TPABO CHIIOI0, Ma€ OYTH BIIKWHYTE YXKE Ha €Talli HOTo MOCTaHOBKH.
Ha iioro nymMky, He MOXHA CKa3aTH, 1[0 «IIPABO € CUJIOK» YU «IIPABO HE € CHJIOKY», OCKIIBKU OOUIBI Taki
BIJIMOBi/Ii MOYKHA TIIYMA4WTH TaK, HiOM BHPINIYEThCS MUTAHHS pEANbHOTO 30iry mux MBOoX QeHoMmeHiB. Bin

! Anekcees, C.C. (1999). Ilpaso: az6yka — meopus — uiaocous.: onvim KoMnieKcHo2o uccredosanus. Mocksa:
Cratyr.

? Pan6pyx, I'ycras (2006). ®inocogisn npasa. Kuis: Tanmewm, 25.

3 Topo6erts, K.B. (2016). OcMuciIior0un MiXKHApOIHE BEPXOBEHCTBO mpasa. 3agopoxHiii, O.B., [Toeauuok, O.P.
(pen.). Bio meopii misgxcnapooHoeo npasa 00 npakmuku 3axucmy npas aoounu. Liber Amicorum 0o 60-piuus
npog. B.B. Muyuxa. Kuis; Oneca: @enikc, 45-70.
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IPOIOHYE CTABMTH IIMTAHHS iHAKIIE: «KOMM i 33 SKHX YMOB IIPAaBO Ma€ PO3IJISANATHCA K chiia?»'.
BupimeHHs mboro TUTaHHS CTOCYETHCS HE JIUIIE MEX Ta 3ac00iB TPABOBOTO BIUIUBY, SKi JOBOJI IETAIBHO
PO3MIIANAOTECS Y (iI0COPCHKO-TIPABOBIiH TOKTPHHI, ajie i 3MICTy mpasa.

Came TOoMy cydacHH (i1ocodCchbKO-IPaBOBUI pakypc po3risay IpaBa Ta ciid (00XKECTBEHHO,
MTOJITHYHO1, €KOHOMIYHO1, BiiCHKOBOI TOIIO) Mae OyTH CIPSIMOBAaHMM Ha MPOOJIEMATHKY 3MiCTy TpaBa. Y
OUTBII IUPOKOMY KOHTEKCTi, NMUTAHHS Ma€ CTaBUTHCS TaKMM YHHOM: YM Ma€ MpPaBO BIACHUH 3MIiCT,
HE3aJIe)KHUH BiJl IHIIMX CKIAJOBHX COLIaJbHOI peajbHOCTI, YM MpaBo € (OpPMOI0, sKa MOXe OyTH
3amoBHeHa Oynb-SKMMH HOpMaTthBaMu Ta miHHOCTAMHu? [lo cyTi, nume Ta 4m iHIIA BiNMOBIAb Ha IIe
MMATAHHS HAJa€ MOXIIMBICTh BU3HAYUTHCS 3 THM, 9H € ITPABO CAMOCTIHHOIO CHJIOIO Y CYCITUTBCTBI.

TyT cnig MmIKPecIuTH, MO0 3MICTOBHA XapaKTEpPHCTHKA TIpaBa € OJHIEI0 3 OCHOBHHX TOYOK
CyIlepedHoCTeld MiX IOPHUAWYHHM TIO3UTHBI3MOM (BKIIOYAOYM COINOJIOTIYHY HOTO iHTepHpeTalii) Ta
TIPAPOIHO-TIPABOBAMH BUEHHAMH, a TAKOX JESAKHMH iHTErpaIbHHMH TPABOBHMH TEOPiAMH . 32 BETHKHM
pPaxyHKOM, KOJM IOPHIUYHUA TO3UTHBI3M POOHUTH aKIEHT Ha (OopMalbHHX XapaKTepUCTHKAX Tpasa,
3aJIMIIA0YM 11032 MEXaMHU PO3IIIALY HOro 3MicT, LIe CTBOPIOE MEPEeAYMOBHU sl BUCHOBKY, IO NPaBO €
B)XJIMBOIO COLIIAJILHOIO CHJIOIO CaMe 3aBJISIKH TOMY, 110 HOro opMaiibHa BU3HAYEHICTh, TPOLIEAYPHICTh Ta
HOPMATUBHICTh IEBHHUM YWHOM CTPYKTYpYIOTh CcOLialbHy peanbHicTh. CHia mpaBa TyT TOB’s3aHa,
MepeaoBCiM, 3 HOro MOXKITUBICTIO BUCTYNATH (PaKTOPOM CIIPSIMYBaHHS JIFOJCHKOT HOBEAiHKU. [Ipy npomy He
Ma€ 3Ha4eHHs, [0 caMe € 3MICTOM IPaBOBUX HOPM 1 SIKi IHHOCTI CTOSTH 32 MPaBOBUMH IHCTUTyTaMH. TyT
IIJTKOM TOKa30Bor0 € rmosmmis FO. [abepmaca, mus gKoro cuiaa mpaBa € O€3IMOCepeNHIM IPOSBOM
MpoIeCyaNbHOT JETITUMHOCTI: BIIYYTTS MPUYETHOCTI A0 CTBOPEHHS T4 BTUICHHS Y JKUTTS MPABOBUX HOPM
CTBOPIOE CTaH MPUYETHOCTI 1 10 MEBHOTO MPABOBOTO JWCKYPCY TEX: «Cy4acCHHH MPaBOBHH yCTpPill MOXe
OyTH JIETITUMHHM, TUTBKH SKIO BiH 0a3yeThCs Ha i€l caMOBHU3HAUCHHS: TPOMAISHH 3aBXIN MAIOTh OyTH
3/IaATHUMH BBAKaTH ceGe TBOPLSAMH 3aKOHY, 00’ €KTOM JIii IKOTO BOHH €%,

[o3uTuBicTCHKI iHTepHpeTalii 3MICTy TIpaBa HampsMy JOMYCKalOTh MOXJIMBICTH BIUIMBY Ha HOTO
3MICT 3a paxyHOK 3HauHOi KuTbKOCTi (hakropiB. Cmia TYT € IJIKOM JOMyCTUMHM Ta JOUITHHUM
IHCTPYMEHTOM BIUIMBY Ha TpaBoOBi I1HCTUTYTH. OOMEXKEHICTh TAaKOTO CHJIOBOTO BIUTHBY BHMOTaMH
JOTPUMAaHHSl Tpolecy (CIpaBeUIMBICT, MPAaBOBHX HOPM 3aJ€XKHUTh BiA JOTPUMaHHSI MOpOLEAypH iX
YXBaJICHHS) € TapaHTI€l0 TOTO, IO MPaBo € He Juie GopManbHO, aje i 3MiCTOBHO BH3HaueHHM. [Ipocto
el 3MICT € MIHJIMBHAM Ta 3QJICKHUM BiJl 3HAYHOI KUTBKOCTI YMHHHKIB. TakMM YHHOM, Y IOPHIAYHOMY
MO3UTHBI3MI PYXOMICTh 3MICTy TpaBa Ta CTIMKICTh Horo (opMu M03BONAIOTH CIpHMaTH HPaBO 1 K
CaMOCTIHY CHJIy B CYCHINBCTBi, 1 SIK IHCTPYMEHT CHJIOBOTO BIUTUBY. IIpaBo MoOKe po3rmsgatucs sk
IHCTpyMeHT, He JMme SK MeTa. €IMHOI0 3HAYMMOIO MEXEI0, sIKa BH3HAYa€ MEXI 3aCTOCYBaHHS CHIIM 3a
TAKOTO0 MiJX01y, € MPOoleAypHa BIAMOBIAHICTh. Sk nume b. Tamanara, K0 HEMae BHIUX CTaHIAPTIB, 3a
SIKUMU MOYKHa OL[IHMTH MOpPajbHY IPaBOTY 3aKOHY (2 IOPHIMYHHIA MO3UTUBI3M SKpa3 CXWIbHUH BiAKHOATH
HasBHICTh TaKMX BHIIMX CTaHIApTiB), TO 3aKOH MOXKHA BHM3HATH HAJCKHHUM, SKIIO HAJICKHUMH €
IIPOLIEAYPH, 33 IOMOMOTOIO SIKHX HOro 6yI0 cTBOpeHO . BimmoBimHo 1o wmiei TOTiKH, SIKIIO 3aCTOCYBAaHHS
CHJIM B TIpaBOBiii cdepi BimOyBaeThCs BIANOBITHO IO MPOLEAYPH, TO MOKHA TNPHUITYCTUTH, IO TakKe
3aCTOCYBaHHS CHIIH € HE JIMIIE JICTAIBHUM, aJle 1 JITITHMHHM.

[aTEeTpaNbHA FOPUCTIPYACHINISI Ta EAKI CydacHi MPUPOTHO-TIPABOBI JOKTPUHU IHTEPIPETYIOTH 3MICT
nmpaBa iHakmie. BBaxkaeThCsl, IO MPaBO 3aBXKIU Ma€ y CBOEMY 3MICTi AesKi KOHCTAaHTH — TMPHHIUTIOBI
MOJIOKEHHS, LIHHOCTI, BUKIIOUEHHS SKMX 31 3MICTy NpaBa Bele A0 BTpaTh HUM CBOe€i cyTHocTi. Cepen
TaKWX MPHUHIUIIOBHX ITOJIOKEHB CIIPaBEIJINBICTb, JIFOJICHKA TiTHICTh, CBOOOIA, PiBHICTH Tomo. CHiia mmpasa
BUPAKAETHCA Y TOMY, HACKUIBKH TOCIIZOBHO Ta €EKTUBHO LI LIHHOCTI BTUTIOIOTHCS Y (PopMi mpaBoBHX
HOPMATHUBIB Ta MPaKTHILI [IPaBO3aCTOCYBaHHA. UM OLIBILIOI0 MIPOIO MIPAaBO MOXKE FApaHTyBaTH Peati3awilo
WX [MIHHOCTEH, TUM BHIIOIO € Horo cuia. 3 iHmoro »* OOKy, TaKUil IMiJXiJ 3HAYHO 0OMEXY€E MOMKIIMBOCTI
BUKOPHCTAHHS «IpaBa CHJIN», OCKUIBKH y OUIBIIOCTI BHITAIKIB CIPHHHATTS IpaBa y IOMY pakypci
3YMOBJIIOE BiZIMOBY Bijl BHyTPIITHHOTO HE3MIHHOTO 3MICTY IIpaBa, HOro CyTHOCTI.

' Vinbun, ULA. (1993). TlonsTus npasa i cuiibl: (OIBIT METOONOrHYECKOro anamusa). Cobpanue couunenuii 6 2
m. MockBa: Menuywm, 42-43.

2 O6opotos, FO.H. (2012). MHOroacnekTHOCTS cojepx anus npasa. Haykosi npayi Hayionanwno2o
yuisepcumemy «Oodecvka opuouyna axademisy, XI. Oneca, 197-202.

3 Habermas, J. (1998). Between Facts & Norms: Contributions to a Discourse Theory of Law & Democracy.
Cambridge: Cambridge University Press, 449.

* Tamanaha, B.Z. (2004). On the Rule of Law: History, Politics, Theory. Cambridge: Cambridge University
Press, 101.
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OpuH i3 HebaraThox cydacHUX QinocodiB mpaga, sSKi MPsAMO 3aliMaNncs mpodiieMaMu 3B’ 13Ky TpaBa i
cuny, J. Jlmoin, nuime, mo 3 TOYKM 30py HpoOieM 3MICTy IIpaBa NPHHLMUIIOBOTO 3HaueHHS HalOyBae
NUTaHHs, YM BXOAMUTH CHJIA i MOPOKYBaHUI HEIO MPUMYC CKIIQJIOBUMH NpaBa? AHAII3YIOUH Pi3HI TOYKH
30py, BiH IPUXOJUTDH A0 BUCHOBKY, 1[0 cama MO co0i chila 3HaXOJUTHCS 32 MEKaMH Mpasa sIK TaKkoro, To0To
BOHa He € HWoro eneMmeHToM. «[IpaBoBuWil mpuMyc, — THIIE BiH, — 3BOAUTHCS IO MPOCTOI TEXHITHOL
TpOLEYPH, SKa He Mae MPUHIMIIOBOTO 3HAYEHHs JUIA iCHYBaHHS NPaBa SK COLIAILHOTO (hEHOMEHY» .
[IpoTtunexxna mo3uwis, Bucinosnena ['. KenbzenoM, 3Byuuth sk «llpaBo — 11¢ HOpMa, IIO MigKpimJieHa
CAHKI[I€I0»”, a OTXKE MPHMYCOBA CHJIA € HEOOXiHOK YMOBOIO iCHYBAHHS IpaBa SK JOTi4HOT KOHCTPYKILi.
[Iparayun IpUMHPHUTH 111 IBI MTO3HIII{, CYJaCHHH aMepUKaHCHKAN TEOPETHUK MpHUpOIHOTO TpaBa Jx. DixHic
3a3Hayae, 110 PO3MOBA MPO MPUMYCOBUI XapakTep HOPM O0OB’SI3KOBUM YHHOM BeJle 10 MPOOJIeM PIBHOCTI
nepex 3akoHOM. OTHaK MpH LbOMY 1I€ HE 03HAYa€E, 10 3aKOH HEMOXIIMBO MUCIHUTU 0€3 IPUMYCY, OCKIIBKH
puMyc € omHi€ero 3 Gopm iMImmikamii 3akoHy. OTXe, CHIa TpaBa HE TOTOXHA HOTO MPHMYCOBOCTI, akKe
nepeadayae TAKOXK 3BEPHEHHS 10 cepH HIHHOCTEH, 10 MOLISIOTHCS IEBHUM CITIBTOBAPHUCTBOM: .

HeBin’emMHiCTh aKCiONOTIYHUX CKIAJOBUX MpaBa Hakjanae MeBHY crenudiky i Ha iHTepHpeTamito
mpoOJieMu mpaBa i CHiM. SIKIIO FOPUAMYHUIA MO3UTHBI3M OUIBIIOK MIpPOI0 30CEepeKEHUN Ha MUTaHHI
BU3HAUEHHS MJONMYCTHMHUX MEX 3aCTOCYBaHHS CHJIHM, TO IHTETrpajbHI Teopii y OUIBIIOCTI BHIAAKIB
aKIEHTYIOTh yBary Ha iHIIOMY acleKTi, a caMe Ha HalpsAMaXx 3aCTOCYBaHHs CHIIM B Mpasi. 3 1€l TOYKHU 30py
LiHHOCTI, SIKi JIe)KaTh B OCHOBI 3MICTy IIpaBa, BHUCTYIAalOTh CBOI'O POJY KOOPAMHATAMHU 3aCTOCYBaHHS
MIPaBOBOTO NPHUMYCY: CHJIa TIpaBa Ma€ MPOSBIATHCS TaM 1 TOZi, KOJM (pyHIaMEHTaNbHI IIHHOCTI IpaBa
OMUHSIOTHCS i 3arpo30I0.

TakumM 4YMHOM, MOXKHa BHIUINTH WIOHAaMeHIIe Tpu (yHIAMEeHTaldbHI mpobieMu, TMOB’s3aHi 3
poOIEeMaTHKOIO 3B’ I3KY TIpaBa Ta CHIIM, a TAKOXK IpaBa i BIaIM, IO € OAHIECIO 3 IHCTUTYIIHHUX (opM Crutn
y CyCILIBCTBI:

(1) y dinocodii npaBa BuAinMIOCS ABI KpalHOILII, 110 CUMBOMI3YIOTh 3B’SI30K IIpaBa i3 BIaJHOIO: 3
ogHOro OOKy KOHCTaTyeTbCsl  O€33MICTOBHICTb IpaBa Ta  pO3IJLL  HOro  BHHATKOBO B
IHCTPYMEHTAJIICTCEKOMY KJTIOUi, 1 TOJII BJIajia TIpaBa OMHHIETHCS 3aB’s3aHOI0” Ha ICHYIOUHMX IHCTUTYTAX 1 €
HEMHCIMMOIO 11032 iX KOHTEKCTOM, 3 iHIIOro OOKy NpaBO MPOTOJIOIIYETHCS ABTOHOMHOIO C(Qeporo
COILIIaJIbHOTO BJIaJIAPIOBAHHS, IO BiAPUBAE HOTO Bijl IHCTUTYIIHHOI CTPYKTYPH CYCIIIIbCTBA;

(2) mpoOneMHNM € THTaHHS TPO JHKEPENo BIaIW MpaBa: SKIIO CTATH Ha MO3MIiI0 (irocodchko-
NPaBOBHX KOHILIEMIIIH, IO OB’ SA3yIOTh OYTTS Npasa 3 cy0’ €KTHBHUMH €MOIIIHHO-pallioHATbEHUMH cepaMu
(I. O. InpiH), TO BNagHa XapakTEpUCTHKA TpaBa 3 SBISIETBCS 3 HIBIAKYAM, OCKIIBKM HEMOXKIJIHMBO
BCTAHOBHUTH JKEPENO, MOXOKEHHS TNMPUMYCy, IO Jli€ Ha THUX IHAWBIMIB, fKi MOOPOBUTRHO IpaBy HE
MiIKOPIOIOTHCS; SKIIO K MPUCTATH HA 00’ €KTHUBICTCHKI TPAKTOBKH CHJIOBOI (MIPHMYCOBO1) XapaKTepHUCTUKU
mpaBa, K Le poduTh, A0 npukiangy, I'. Kenp3eH, To BUABISETHCS, IO 3HAUYCHHSA Iil OKpeMHX 0ci0 3
MiANOPSAAKYBaHHS CBO€T IIOBEAIHKY PaBy 3BOIUTHCS HaHIBELlb;

(3) mpaBo, Bmama Ta TOJNITHKA, BUBEACHI 3a MeEXi ‘‘CHJIOBOTO” JHCKYpCy, ITOYHMHAIOTh
HiAMOPSAKOBYBATUCST BOJIOHTAPUCTCHKIM JIOTIMi: BTpara MPHMYCOBOi CHJIM IPaBOM BHACTIOK HOro
BiIMe)XyBaHHS BiJl BIaAM Ha HOPMAaTHBHOMY piBHI Beje, SIK MPAaBHIIO, N0 OE3BUXIMHUX CHTYaIlii SIK B
OCSITHEHHI ITpaBa, Tak 1 B OLIHIII IePCIEKTUB HOro (QyHKIIOHYBaHHS.

L1i Tpu mpobGiiemMu, 10 BUHUKAIOTh MPH MEPIIOMY HAOIIKEHHI 0 po0IeMu 3B’ S3Ky MpaBa Ta BIAAH
MalOTh OTPUMYBATH CBO€ BHUPIIICHHS 32 paXyHOK JOJNYYCHHS IO AOCITIKEHHS THX MiIXOMIB Ta HayKOBO-
JOCTITHAX TIPOTpaM, SKi Majo XapaKTepHi U aHTII0-aMePUKAHCHKOTO (iT0coPChKO-IIPaBOBOTO TUCKYPCY,
B SIKOMY c(opMyBaslacs MepeBaykHa ONBLIICTh ICHYIOUHMX TOTJISAIB Ha II0 MpoOieMaTuky. AKcioioriyHa
ckianoBa ¢inocodii mpasa, ska € 0COOIMBO BaXKJIMBOIO B acMeKTaX JOCITIKEHHS CITiBBiIHOIICHHS IpaBa
Ta BJIaAW, TIpaBa Ta CHJIM, TpaBa Ta MOJITUKH € (HaKTOPOM OCSATHEHHS MPaBOBOI ChepH sIK CaMOCTIHHOL
YaCTHHHU IIOJCBKOTO OyTTsa. Came TOMY METOAOJOTidHa MporpaMa MpaBOBOi akcioyorii BigirpaBaTHMe
0c00JIMBY pOJIb MIPH AOCIiIKEHHI Mpo0JieM JieritnManii Ta qudepenuianii mpasa i moiTHKH, HAOyTTsS HUMH
XapaKTEPUCTHK IHCTUTYIMIHHUX CKIAJOBHX COIIAIbHOI CHCTEMH.

! Jnoiin, /1. (2006). Moes npasa. Mocksa: Kuurozen, 41.
% Kenbsen, I. (2004). Yucme npasosnascmeo. 3 dodamxom: Ipobrema cnpasednusocmi. Kuis: FOmnisepc, 112.
3 ®unnnc, 1. (2012). Ecmecmeennoe npaso u ecmecmeennvie npasa. Mocksa: IPUCOH; Msicib, 310-315.
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THE RHIZOME MODEL OF THE SYSTEM OF LAW
AS THE MANIFESTATION OF CREATIVITY
IN THE CONTEMPORARY JURISPRUDENCE

The article summarizes existing approaches of understanding the model of system of law as a
linear phenomenon as well as characterizes the efforts of many domestic and foreign scholars to
justify it as a perfect geometrical shapes (triangle, circle). Underlined that the contemporary
jurisprudence strives to expand its categorical apparatus and to use methodological tools,
templates and forms borrowed from natural and exact sciences. It is shown that "fresh look" at
the system of law can be obtained by modeling it as a "rhizome" — disordered, but coherent set
of interrelated branches of law, institutions of law, rules (norms?) and principles of law,
development of which depends on an unlimited number of objective and subjective factors.
Such a paradigm of modern system of Ukrainian law is really responses to the spirit of
postmodern and allows to focus on the study of general characteristics of the complex branches
of law, not on explaining their location in a linear model of system of law.

Key words: branch of law, complex branch of law, system of law, model of system of law,
rhizome model of system of law, contemporary jurisprudence, postmodern.

The debate about the concept and essence of complex branches of law among the Ukrainian scientists
that represent general theoretical jurisprudence as well as scholars from different branches of law continues
for many years. Such discussions are developing in the frame of more fundamental research of the modern
system of law and its branch structure. Any branch of law is the legal phenomenon and its definition in the
system of Ukrainian law is meeting with a number of methodological difficulties. Such problems reduced to
the need to solve conceptual issues relating to the construction of the system of law, its structure and
components.

Quite often debates about the possibility to recognise the emergence of a new branch in
contemporary Ukrainian law boils down to "aesthetic" issues (such as "Where (or close to what branch of
law) can be located this or other branch of law in the system of law?"). Especially difficult to answer this
question as it relates to new branches of Ukrainian law, the existence of which was publicly proved on a
scientific level by the way of successful fulfilling of relevant dissertation researches (e.g., juvenile law,
military law, gender law, energy law).

The reason for the existence of such questions is that since the Soviet period of national
jurisprudence most scientists tried to "adjust" all-union system of law in the framework of a geometric
figure (usually it was a triangle). Almost without any reservation at the heart of this "ideal" model of law
scholars of that period saw the constitutional (state) law as a fundamental branch of law. Administrative,
civil, criminal and labor branches of law as the basic (primary) branches of law were located on the base of
this branch of law. In turn, above them and based on them could place secondary branches of law (such as
procedural and other specialized branches of law) as derivatives from the primary branches of law. Even
today some scholars, considering the sectoral division of law from the hierarchical positions, note that
subordination of branches of law can be vividly depicted as a pyramid whose base is a constitutional law.
The administrative, civil and criminal law put out from it. Further division of law on all other branches of
law has secondary (derived) character’.

Such "geometric approach" to understanding the model of system of law is preserved to this day and
is quite popular among domestic scientists. For example, the difference between the "triangular" model of
system of law of the Ukrainian Soviet republic in the 70th years of 20th century and the system of law of
modern Ukraine is only that triangle of the Soviet system of law contained near 10-12 derivative branches
of law instead more than 30 secondary branches of national law today. That is, with every period of

! Asmu, .M. (2011). Hcmopuro-meopemuyeckuii u Memodono2uieckuti ananus cmpykmypol npaga; asroped.
JIUCC. Ha COMCK. Y4. CTEIl. IOKT. Iopul. HayK. Mocksa, 33.

61



ISSN 2336-5439 EVROPSKY POLITICKY A PRAVNI DISKURZ

qualitative changes in the law caused by the emergence of new relations in society, the look of the system
of law in the form of a triangle was unchanging. From time to time only the area of triangle was being
increased, because for the new branches of law, that were formed and recognized at a scientific level, it was
necessary to find a place in the middle of this figure.

Well known Russian theorist of law Sergiy Alekseyev, when considering the system of modern law,
also "idealized" the structure of law, because he modeled system of law as another geometric figure —
circle. In the core of such model are three substantive branches of law (administrative, criminal, civil
branches of law) with center — constitutional law'. The basic procedural branches of law (administrative
procedural, criminal procedural and civil procedural law), on the logic of this scientist, can be placed on the
ground of relevant substantive branches of law. They create a new layer in architectonics of circular model
of system of law. Next layers of circular model of system of law were formed by the emergence of
specialized and complex branches of law.

The above-mentioned approaches to the construction of system of law are acceptable under the
"neonormative" concept of legal understanding for which the law is a system of norms that are recognized,
formally defined, established and protected by the state and expressing the degree of freedom and justice
that were reached in the certain society, and serving for regulation of social relations®. The law is
considered as the integral unit consisting of a set of clearly ordered and coherent regulatory prescriptions,
which are interconnected and hierarchically integrated into certain structural units. It is believed that the
consistency of law is its inherent property’.

However, in view of a classical approach to understanding the legal system as a kind of "ideal"
geometric figure it is rather difficult to justify the emergence of new branches of Ukrainian law which are
existing entirely objectively, but simply "do not fit" in the chosen model of law. Very often the similar
explanation can be heard during defending of thesis that justifying the emergence of new and independent
branch of law.

The breakaway from the classical understanding of the structure of modern law is based on a special
(non-traditional) paradigm of modern understanding of law. It is the value-normative legal understanding in
the postmodern era. Actually in the spirit of postmodernism and within this value-normative legal
understanding other well known scholar of Odesa General Theoretical Jurisprudence Law School prof.
Yurii Oborotov offered a very different approach to the interpretation of legal reality as an environment that
looks like as "rhizome" and has its own inherent creative potential of self organization®. According to
scientist, the consideration of law as integrity is perspective with using for such consideration of the notion
"rhizome" that just captures nonstructural and nonlinear way of integrity organization. Such desire of
scientist to understand the new characteristics of the existence of modern legal space leads to the formation
and using of notions, which is not written in the categorical apparatus of the contemporary jurisprudence
yet.

In this regard the term "rhizome", today is worthy of lawyers’ attention. It was borrowed from botany
and moved to modern science through the same-named work of two well-known postmodernists as Gilles
Deleuze and Félix Guattari. In Biology under the notion "rhizome" is understood the particular way of life
of perennial herbaceous plants whose roots under the ground constantly and irregularly branched into many
new parts and those branching intertwined. In the philosophy of postmodernism the comparison of wood
and rhizome as two different ways of thinking is considered as classical: first as something stable,
hierarchical, systematical, coherent and predictable, and the second as a large number of randomly
interlaced shoots that are growing in all directions, which haven’t a single root as a connecting center”.

For better understanding of the phenomenon "rhizome", it is firstly needed to imagine the root system

! Anexcees, C.C. (1998). Ilpaso. As6yka. Teopus. @unocopus. Onvim komnaekcrnozo ucciedosanus. Mocksa:
Wznatensckas rpynma «HOPMA — MTHOPAy, 112.

% Kpecrosebka, H.M., Matseesa, JL.T. (2007). Teopisn deparcasu i npasa. Enemenmaphuii Kype: HaBd. moci6.
Xapkis: Onicceit, 167.

3 3amopcebka, JLL (2014). Ilpasosa HopmamueHicms 8 YMOBAX CMAHOGICHHS M PO3GUMKY VKPAIHCHKO20 Npasa:
3azanvHomeopemuyne 0ocaiodcenns: aproped. 1uc. Ha 3100. HayK. CTYII. JOKT. opu. Hayk. Oneca:
HYOIOA, 16.

* O6opotos, FO.M., 3aBanbHiok, B.B., lynuenxo, B.B. ta in. (2015). Kpeamusnicme 3azansnomeopemuunoi
ropucnpydenyii: monoepaghis. Oneca: denike, 15-16.

> Ipeuxo, I1LK. (1995). Konyenmyanvuvie modenu ucmopuu: nocobue ons cmydenmos. Mocksa: U311, kopil.
«Jlorocy, 98.
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of plants. For example, let’s compare roots of dug monocots and dicotyledonous plants like wheat and a
dandelion. A dandelion has a clearly visible primary root that develops from embryonic root. From the
primary root small lateral roots walk away. The primary root called "taproot" (rod) and it is similar to the
core. Therefore, plants with well-developed root system are called "taproot system". Wheat has many roots,
almost all of them are the same length and thickness and rising as bunches. These roots grow from the stem
and they are called additional. The primary root of wheat is similar as additional wheat roots. If the primary
root does not develop or is not different from numerous additional roots, such root system called "fibrous
root system". When fibrous root system is developing, the primary root grows not long and becomes
invisible among the many additional roots which grow as bunch from underground part of the stem.
Actually last one (fibrous) type of root system may be regarded as "rhizome". The main feature of this
system is that undefined number of additionally (auxiliary) roots is developing from aborted (destroyed)
roots of the fibrous root system.

Taking into account that the above-mentioned rhizome model of system of law is opposed to linear
organization of law space that excludes chaos and does not recognizes its achievement in the process of
legal matter creation. Nonlinear processes of development (such which in certain conditions, some internal
or external disturbance may lead the system to fundamentally new conditions for the appearance of new
resistant structures) as well as unbalanced systems (those that are far from the balance) systems are
explored in the frame of such direction of research as "Synergetics". The notion "nonlinearity" is a
fundamental concept in the synergetics of legal understanding as a relatively new area of research in
contemporary general theoretical jurisprudence on the base of which the paradigm of legal nonlinearity was
developed. The nonlinearity in synergetics of law indicates the possibility of regulatory unexpected (but
quite predicted and foreseen) fast or operational changes of directions of actual and non-actual law-making
processes, their plurality, the plurality of paths of regulatory deployment, random selection of one of them
as a priority in the frames of the normatively determined field of regulative capabilities of valid law'.

At first glance in the rhizome model of system of law is difficult to see any "system" in a chaotic
branching areas of law that have not only clear visible primary root (rod), but sometimes are intertwined
(besides more than once), splited off one from each other and are developing with new force. On the other
hand, each system must form so-called relational substrate, under which understood as the structure of its
elements. The presence of such substrate is an obligatory requirement of existence of the system. This
substrate should include all elements of the system, even if that is only one element. Obviously, in the case
of a system of law that has the form of fibrous root plants, these disordered "branches-roots" of law is a
relational substrate. In the modeling of the legal reality as a rhizome environment the modern system of
Ukrainian law does not have to be regarded as a centered system in which all the relationship between the
individual elements discussed in the context of the parameters of a particular element — the center. The
center of the system is not only the part of the system, but also serves the quality of communication
between all other elements and the lack of center in such systems lead to the collapse of the system.

As it noticed above, in the fibrous root system of plants the main root grows not long and becomes
invisible among the many additional roots which grow as bunch from the underground part of the stem. By
the same principle in the development process of modern Ukrainian law and the emergence process of a
large number of new independent branches of law its main branches (administrative law, civil law and
criminal law), which at first stage were the only components of the legal system, gradually lost its
privileged status. But such basic branches of law are remaining primary in the temporal context in relation
to other new branches of law. Due to the growth of volume of regulatory material for new branches of
domestic law, it is difficult to discern the basic (primary) branches of law among other "branches-roots" of
law.

Nevertheless, the system of modern law, not being the centered system, has some primary root on
which foundation (like the underground part of a stem) are being originated most branches of law. For
example, such root foundation from which is growing a bunch of branches of law is a constitutional branch
of law. As noted Mark Orzih, the fundamental meaning of constitutional branch of law is manifested in the
following: 1) constitutional provisions regulate and protect important public relations arising in the
implementation of state government and local self government and their relationship with civil society and
the population of the state; 2) rules of constitutional law enshrine the basics of legal organization of the
state and its relationship with the person in a variety of civil status, contains the general principles of law

! Imutpienko, F0.M. (2006). CyuacHa akajeMiuHa JyMKa TIpo IPaBOCBinoMicTb. [Ipaso i Besnexa, 5, 15.
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that are specified in the principles of all branches of law and acquire regulatory and jurisdictional meanings,
and constitutional legal relationships have tendency to "admix" relationships from "foreign" branches of
law; 3) constitutional law performs an integrative function in relation to other branches of law that do not
integrate but differentiate legal material; 4) constitutional law is not limited by its own normative content
because it organically includes constitutional practice not only as a state-legal experience of higher level,
but also as an indicator of the constitutionality and legality of legal practice at all levels of law-making and
application of law, etc.'

Recognizing that the constitutional branch of law plays the role of root foundation of modern law, as
well as temporal primacy for basic (three substantive — administrative, civil and criminal) branches of law,
other "branches-roots" of law wherever they started their existence may be characterized as complex
formations. The disclaimer of further dividing of the law on other types of branches immediately allows to
remove the debate about whether this or other branch of law is special, secondary, derivative or some
another kind of branches of law, and to focus on such its feature as "complexity".

Such feature ("complexity") of the branch of law within rhizome model of law shows not on the
transitive status of appropriate institution of law or sub-branch of law in the way of their formation as new
independent branch of law, but expresses the complexity (multidimensionality) of the branch legal regime
of this branch of law compared to the branch legal regimes of basic (primary) branches of law. The main
feature of the complex branches of law is the entry of social relations from various basic (primary) branches
of law to the subject of its regulation range, but they have their own specificity, which determines their
autonomy.

Such complex branches of law is neither "under-branches" nor "super-branches" of law because at
any stage of development they can be divided into the several new branches of law, partially intersected
with another branch of law or fully accede to it, or even to stop further development. The intersection of
branches of law together is the process of using the same institutions of law by different branches of law.

Taking the rhizome model of the system of law as basic, we can underline, that a complex branch of
law is a set of legal rules and principles which govern as public legal relations as well as private legal
relations which are impossible to regulate by one of the basic (primary) branches of law”. For instance, the
main feature of conception of commercial law is that this complex branch of law is focusing on tying
private interests with public interests’.

As complex branches of law can be considered those branches of law that seamlessly combine public
and private institutions of law that have different subjects of legal regulation, but a common goal and
methods of legal regulation (i.e., homogeneous functional characteristics). An example of such a complex
branch of Ukrainian law is gender law that at the present stage of its development consists of institutions of
law (both public and private) borrowed from other branches of law, with a small number of its” "own"
branch institutes of law".

Also at the points of contact of different branches of law is the formation of “intersectoral”
institutions of law that are derived from the regulatory component of several branches of law. For instance,
such intersectoral institutions in the structure of military law as a military-administrative law, military-
social law, military-commercial law, military-criminal law and military-humanitarian law formed when this
branch of military law closely intertwined with such branches of law as administrative law, social law,
commercial law, criminal law and humanitarian law respectively”.

The substantive branches of law, which in its structure contain procedural institutions of law, also

" Op3ux, M.®. (2009). KoHCTHTYIHOHHOE TIPaBO KaK (yHIAMEHTaIbHAS OTPACIh YKPAHMHCKOTO MPaBa.
Bseoenue 6 ykpaunckoe npaso. Onecca: FOpuanana miteparypa, 258.

% ITo6po6or, JI.M. (2015). 3akonomiprocmi eunukHenHs, PO38UMKY Ma (DYHKYIOHYBAHHS KOMNLEKCHOT 2any3i
npasa sk eleMeHma cucmemu npaga: aBToped. Auc. Ha 3100. HayK. CTYIL. JIOKT. IOpUJI. HAYK.
Huinponerposesk: JJJIYBC, 11.

? 3namencekuii, I'. (2016). Tocromaperke npao Ykpainu: cydacHuit cTaH Ta nepcrektuBu. FOpuouunuii 6icnux
Yxpainu, 6, 7.

* Amimyx, H.B. (2010). CucTeMa reHIepHOro 1paBa: HOHATTS Ta OCHOBHI CTPYKTYpHi enemenTu. Haykosi npayi
Hayionanvuoeo ynisepcumemy «Odecvra wopuduuna axademiay, 9, 379-380.

> boryupkuit, ILIL. (2009). Bilicbkose npaso y cucmemi npasa Yxpainu: aproped. 1uc. Ha 3106. HayK. CTYII.
kaH1. topun. Hayk. Oneca: OHIOA, 17.
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have the feature of complexity in legal regulation'. As an example of such complex branches of law in the
system of Ukrainian law can be regarded the judiciary branch of law, the necessity of creation of which is
expressed by a number of domestic legal scholars and practitioners for a long time. The scientists underline
that the judiciary law as a branch of law is a set of regulations which regulate the social relations in the
organization and activity of the judiciary power, the judicature, the courts’ proceedings, define the role and
place in the state and society; basic principles and procedures of selection and placement of judges, their
training and retraining; judicial authorities, as well as their interaction and relations with other government
agencies, community organizations and individuals. Judiciary branch of law defines the basic principles of
interaction of the judiciary with various international courts, as well as with the judicial authorities of
Europe and around the world®.

An other interesting example of such complex branch of law is Ukrainian labor law, which includes
both substantive rules of law, as well as procedural, organizational, law rules to regulate the activities of the
settlement of labor disputes. Some domestic scholars point out the existence of the factors that cause to the
formation of labor procedural law as an independent branch of law in the Ukrainian law’. The same
statement is relevant to constitutional procedural law as a separate branch of procedural law. Within the
rhizome model of system of law the emergence of new procedural branches of law is also explained as the
process of new root separation of the relevant substantive branch of law and the growing of this new
procedural root to the size of other "branches-roots".

Being alternative to the linear system of modern Ukrainian law, the rhizome model of system of
domestic law allows us to immediately remove from the agenda the question of the place of complex
branches of law among basic (primary) branches of law. A long and smooth growth of the new branch of
law from other sub-branch of law or from the institute of law (small gradual maturation of the "branch-
root") as well as sharp splitting of the existing branch of law in the new "branches-roots" can be described
within the rhizome model of system of law. Customs law as a complex branch of Ukrainian law, which was
regarded by Soviet scientists as an institution or sub-branch of administrative law, passed the first way of
formation®. The informational law may also had a transformation from inter-branch institution into a
separate complex branch of law, and today its institutions of law such as the educational law, archival law
and library law are passing the same way’.

As an example of the complex branch of law in the system of Ukrainian law, which passed through a
process of partial growth with other branches of law, is natural resources law. This branch of law emerged
in the 80’s of XX century and in the mid of 1990’s transformed into another complex branch of law —
environmental law, as the last included a natural resources relations in its subject of legal regulation. Today
Ilya Karakash notes the existence of both natural resources law and environmental law as two separate
branches of law in a contemporary Ukrainian legal system®.

So taking the above-mentioned into account, comparing of the system of modern Ukrainian law (the
most part of which consists from complex branches of law) with the specific biological phenomenon as
"rhizome" is a good example of how modern (neoclassical and post-classical) methodology is used in
contemporary jurisprudence. The characteristic features of this methodology in the postmodern era are, in
particular, the recognition of the possibility and the necessity for using the different research paradigms,
approaches, methods and techniques, terminology apparatus and other instruments from other Humanities
(non-legal), Natural and Physical Sciences’.

Moreover, this approach reflects a postmodern fundamental setting on the presumption of destruction

" O6opotos FO.H. (2011). O6wemeopemuueckas opucnpydenyus.: yuebuwiii Kype: yaeouuk. Onecca: DeHHKC,
134.

? binenuyx, I1., Bapumiok, B. (2015). Cynose npaBo Ykpaiuu. IcTopisi BAHMKHEHHS, peallii CTAHOBIICHHS Ta
MIEPCIIEKTUBH PO3BHUTKY: CY4acHI iHHOBAIi CTOCOBHO peopMyBaHHS CyIOBOi CHCTEMH 1 CyTOBOTO IpaBa
VYxpaian. FOpuouynuii gicnux Yrpainu, 51-52, 20.

3 Ckinenko, P. (2007). CTaHOBICHHS TPYZOBOTO MPOIECYAIIEHOTO IpaBa sIK CAMOCTIHHOI Tajy3i yKpaiHCBKOTO
npasa. Ilpago Ykpainu, 7, 43.

* Kisanos, C.B., Kopmuu, B.A. (2002). MuTHe 1paBo: cucTeMa Ta JMHaMiKa po3BUTKy. Mumna cnpasa, 1, 3.

> Ilimaormno, M.1. (2012). KoHcoumifais sk Bil cucTeMaTH3alil iHpopMaLiiiHoro 3akonoaBcTsa. IIpasosa
iHghopmamuxa, 33, 16.

6 Kapaxau, 1. (2014). [IpupogHOpecypcoBe IpaBo sK KOMILIEKCHA raly3b IpaBa B yKPaiHCHKili paBoBiii
cucteMi. FOpuouunuil sicuux, 5, 84.

7 06opoTos, F0. (2002). MeToa00r 1S IOPHAMYECKOH HAYKH B SIOXY HOCTMOAEpHA. FOpuouyeckuii 6ecmmux:
Hayuno-nyoruyucmuuecxuii socypuan, 4, 85.
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of traditional ideas about the system of law and its structure as something ideal, stable or nearly permanent,
hierarchical and centralized. Using of the rhizome paradigm with further study of domestic system of law
will let not only remove the issue of the presence or absence of complex branches of law from scientific
discourse, but also will let to take a new look at the conceptual basis of the construction and functioning of
the system of Ukrainian law in its nonlinear organization.

Finally, the research of the legal reality as the rhizome environment is one of the manifestations of
creativity of general theoretical jurisprudence that is represented in contemporary researches of theorists of
Odesa legal school.
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SYNERGETIC ANALYSIS OF TRANSITIONAL
CHANGES DURING NATIONAL LIBERATION
STRUGGLE OF 1917-1921 IN UKRAINE

This article aims to analyze Ukrainian political process in times of national liberation struggle of
1917 - 1921 from the point of synergetic approach. Based on the concepts of such prominent
scholars as H. Haken, I. Prigogine, O. Dobrocheev, P. Turchyn and A. Korotayev and by means of
synergetic methodology the authors distinguished two levels of analysis of the problem: on
macrolevel, in terms of the whole Russian Empire, the bifurcation point lasted for more than 4
years up to 1921; on microlevel, within Ukraine, there were several obvious periods of
deterministic influence and, accordingly, several points of bifurcation observed in October-
November 1917, April 1918, November-December 1918, August-September 1919.

Operating by the concept of power density the authors expressed the hypothesis that a drastic
reduction in duration of periods of deterministic development and frequent occurrence of
bifurcation points was caused by "crushing" of total political entity.

Key words: synergetic approach, deterministic development, bifurcation point, power density,
emergence of a system, transitional changes, national liberation struggle, Ukraine.

Multifactorial nature of political processes is widely recognized among scientist. At the same time
this multifactorial nature has turned into an obstacle for adequate and verifiable research results; it is
extremely difficult to ascertain quality and quantity of influence of individual factors on a particular process
and, moreover, the issue about taking into account the whole set of factors is always urgent. A variation of
this problem is identification of the most important factors of sociopolitical processes which determine
occurrence of critical moments in development of society.

It should be noted that rather grounded allegations concerning nonlinearity and chaotic nature of any
processes related to human social activity began to appear in the humanities of the late twentieth century.
We can recall that non-equilibrium nature of political system and political life in general was pointed out by
D. Easton: "The most important drawback in analyzing equilibrium states, the type of analysis that prevails
in political researches, is that it virtually ignores ability of systems to cope with disturbing action of
environment"'.

H. Haken and I. Prigogine substantiated that the most adequate way to consider nonlinearity of social
space and identify real effective factors of political processes was application of synergetic methods as
specially designed for simulation of nonlinear dynamics®. Theoretical development of synergetic approach
is also associated with such scholars as R. Tom, B.Mandelbrot, Y. Klimontovych, S.Kurdiumov,
G. Malynetskyi, D. Cherniavskyi and others.

Possibilities to use chaos theory and nonlinear dynamics in political studies were evaluated by many
researchers, including I. Prigogine, I. Stengers, G. Malynetskyi3, T. Brown®, O. Mitina®, V. Petrenko,

"Ucrom, I1. (1997). Kateropuu CHCTEMHOTO aHAIIN3A TTOINTHKA. AHTOIOTHS MEPOBOI MIOTHTHIECKOH MBICIIH: B
5 1. MockBa: Meicib, T. II, 632.

? Hpuroxun, U.P. (1986). Hayka, nusmnmsanus u neMokparus. Futures, Vol. 18, 4 (August), 493-507.

3 Manunenkuii, [.T. (1997). Henuueitnas nunaMuka u "ucTopudeckas Mexanuka". Obujecmeennuvie HayKi u
cogpemennocmy, 2, 103-109.

* Brown, T.A. (1996). Nonlinear Politics. Chaos Theory in the Social Sciences: Foundations and Applications.
Ann Arbor: University of Michigan Press, 119-134.

5 Mutnna, O.B., ITerpenko, B.IT. (1999). Cuneprerudeckas MOIeNb TMHAMHUKH MTOJTUTHISCKOTO CO3HAHMS.
Cunepeemuxa u ncuxonoeus. Tekcmol. Memooonozuueckue eonpocvi. Mocksa: Coro3, gein. 1, 336-358.
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L. Shkarenkov', M. McBurnett’, Y. Sviatets® and others.

Moreover, contemporary development of transitology is accompanied with realization that real
political development, especially in post-Soviet countries, does not correspond with theoretical transitional
schemes, resulting in growth of skepticism towards transitology as a scientific field. A number of scientists
in their works draw attention to the crisis of contemporary transitology studies describing problems in
application of transitional paradigm and predict further decline of this scientific field*.

In this regard, O. Romaniuk said that "it would be more reasonable to perceive present development
of transitology as a crisis stage in which the dominant paradigm is tested and reviewed. Crisis does not
mean the end of the scientific field or rejection of democratic standards and procedures, change discourse.
Crisis does not cause revision of liberal value orientations of transitology. This crisis may be overcome by
significant upgrade of transitional methodology and theory"’.

We should agree with the words of O.Romaniuk concerning theoretical and methodological
renovation of transitology. It worth noting that new impetus for development of its methodology may be
given by synergetic approach to studying transitional processes.

In order to find real effective factors of sociopolitical processes and considering generally recognized
supercomplexity of modern political process, it is helpful to study more "simple" processes of the past,
namely political processes of national liberation struggle of 1917-1921. On the one hand, it was one of the
recognized critical points of sociopolitical development; on the other hand, these processes were more
homogeneous from synergetic point of view that would facilitate creation of synergetic description of
modern politics. It should be stated that synergetic analysis of national liberation struggle of 1917-1921
may represent an independent value, because this methodology is not often used in studies of this period.

Thus, the purpose of this article is to analyze political process of national liberation struggle of 1917-
1921 in Ukraine in terms of its manifestation in presently known attributes of chaotic, synergetic process.
Obviously, this era somehow correlates with the concept of "bifurcation point".

Of course the main achievement of synergetics is that within its framework by analyzing known
models were identified universal laws of origin and development of complex systems and complex
cooperative behavior. One of the founders of synergetics - 1. Prigogine - proved that social systems are
periodically chaotic. This means that some (according to I. Prigogine - most) of the time in development of
such a system is development according to the scheme of deterministic chaos, i.e. development in a self-
organization mode, and at some periods occurs true situation of chaotic development, or continuing
I. Prigogine terminology, non-deterministic chaos, called a bifurcation point. Actually, the term bifurcation
comes from the Latin bi - double and furca — fork (divarication). That is the term bifurcation means a
situation of uncertain choice of further development trajectory. At this point a system "chooses" the
trajectory of future development.

It should be noted that by analogy with discovered by 1. Prigogine respective states of deterministic
chaos and bifurcation points in microcosm, I. Prigogine and his followers offered to transfer the following
assumptions on social macrocosm:

While a system stays at the point of bifurcation any the smallest action of the least influential actor
can lead to unpredictable hypertrophied consequences that is often described in popular synergetic essays.

Then, after passing the bifurcation point and system’s exit on a sustainable trajectory (deterministic
chaos period), development of a social system remains chaotic in its essence, but it is already precisely
determined, defined by inner essence of a certain order parameter. During this period, each actor is also
able to make and take actions on their own discretion, but these chaotic, in terms of a system, actions can
not lead to a fundamental change in trajectory of sociopolitical system.

A fairly successful historical example of such synergetic interpretation of sociopolitical processes is a
history of the Russian Empire in the 19th - early 20th century and later the Soviet Union and its wreckage.
Indeed, the death of Tsar Alexander I and Decembrist uprising in 1825 has a certain analogy to bifurcation

! [lIkapenxos, JL.K. (1996). Poccust B HeycToiunBOM Mupe. MockBa.

? McBurnett, M. (1997). Complexity in the Evolution of Public Opinion. Chaos Theory in the Social Sciences:
Foundations and Applications, 165-194.

3 Cearenp, FO.A. (2008). 3namu B icTopii sk Touku 6idypxauii. Eiidoc. Anbmanax meopii ma icmopii icm.
nayxu. Kuis, eun. 3, u. 1, 297-318.

* Carothers, T. (2002). The End of the Transition Paradigm. Journal of Democracy, vol. 13, 1, 5-21.

> Pomaniok, O. (2007). «Kielp TpaH3HTOIOTIi» Ul Kpy3a ii nepBuHHOI napagurmu? [lonimuynuii
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point in development of the Empire, when the choice of a trajectory of its further existence depended on
several steps. Under certain circumstances the tradition of autocracy has won, which development was not
prevented either by reforms of Alexander II, nor peaceful and armed-terroristic opposition. Even the murder
of Alexander II simply hardened the regime and stopped "revolutionary intentions" for a while. But the
totality of insignificant comparing to the size of the country events, such as unfortunate end of the Russo-
Japanese War and Bloody Sunday leads to a revolutionary explosion. So we have a situation when
sustainable trajectory of sociopolitical system of the Empire ends up and enters into uncertain period called
the bifurcation point. On the other hand, if changing system of public administration is the index of
significant sociopolitical changes, then the indisputable evidence of the bifurcation point is the February
Revolution of 1917, when the monarchy was replaced by a republican form of government headed by the
Provisional Government.

According to synergetic interpretation the origin of bifurcation point in development of a system
should be indicated by situation of inadequately great response from relatively small perturbations. Indeed,
many scholars noted a "sudden" appearance of many problems "without any visible reasons"'. Speaking the
language of synergetic approach, specific chaotic regimes of the order parameter dynamics emerges within
a long process. Synergetic representation of processes implies the principle of subordination, according to
which dynamics of different small factors that affect sociopolitical process is determined by changes of
other, mega-factor - the order parameter. And the inverse relationship between order parameters and
components of state vector leads to what is called circular causality or feedback.

Among the attempts that were made in order to invent the order parameter, which dynamics caused
catastrophic consequences in 1917; the most successful so far are studies that associate this option with
demographics®. We can expect many more discoveries and debates towards identifying the genuine order
parameter of political process of that era, but it should be noted that analysis of the bifurcation point, which
signs clearly manifested in 1917, remains aloof.

The most important problem in the study of bifurcation points of sociopolitical systems is their
duration. It will be logical to assume that the time of occurrence (existence) of bifurcation point should be
somehow correlated with duration of deterministic period preceding this point. According to I. Prigogine,
social and political development is periodically chaotic.

To our knowledge, there are few studies in which attempts are made to estimate duration of
deterministic development. One of those involved in this problem is O. Dobrocheev’. O. Dobrocheev notes
that a transition to a qualitatively new world order characterized by globalization of financial and political
structures takes place before our eyes. According to this author, interaction of particular human
communities (tribes, nations, states) in chaotic expansion and competition at some point will lead to
spontaneous emergence of self-similar social and economic structures, just as Bernard cells appear in a
heated from below fluid. O. Dobrocheev believes that order parameter in this case is ratio between typical
lengths of communication interactions (correlation length) to the diameter of the globe. In the late 20th
century development of the Internet and the global financial market has led to a state of bifurcation, after
which, according to O. Dobrocheev, existing polar world (or rather, post-polar) will become "cellular"*.

O. Dobrocheev also gives an assessment of time required for complete settlement of this "cellular"
picture of the world. Processes of political structurization: the collapse of such extra large system as the
Soviet Union and the consolidation of small states in Western Europe - suggest that future centers will have
the size of US or China (about 10 mIn. Km?). Based on data of N. Kondratiev about 50 years of economic

' Bopoaxu, JL.U. (2002). Budypkaiuy B IpoLeccax SBOJIIOLMH IPUPOJIE! H 06IecTBa: 0flee U 0COOEHHOE B
onenke U. [lpuroxuna. Hupopmayuonnsiii 6ro1remens Accoyuayuu "Hcemopus u komnsromep”, 29, 5-19.;
Kupssnos, 10.11. (1992). Biusaue pa3nuyaabIx (aKTOPOB CONUAIBHOTO, 3KOHOMUYECKOTO W MOJIUTHIECKOTO
xapakTepa Ha pabodee arkeHne B Poccun B konre XIX — nawane XX BB. Poccus u CLIA na pybesce XIX —
XX ecmoaemuii. Mocksa: Hayka, 40-78.

? Kannrga, C.I1. (2008). Ouepk meopuu pocma uenosevecmsa. JJemozpagpuyeckas pesonioyus u
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KomKuura/URSS; Typuun, [1.B. (2010). Hcmopuueckas ounamuxa. Ha nymu k meopemuueckoii ucmopuu.
Mocksa: URSS, JIKH.

3 IToGpouees, O.B. (1999). Bexmop s6omoyuu venosexa. Mocksa: MU®U; Jlo6pouees, O.B. Crempl necropun
<http://ss.xsp.ru/st/002/index_4.php>.
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and political cycle typical for industrial society, O. Dobrocheev suggests that final formation of the
"cellular" world will need several cycles, or about 100 years.

Based on the assumptions cited above, O. Dobrocheev justifies the assertion that the cycle of
sociopolitical development is proportional to the square of a state. For example, O. Dobrocheev gives the
following calculations for Russia. Since the area of Russia is approximately 17 million Km? so the length
of cycle for Russia should reach 50 * 1.7 = 85 years. Accordingly, this assessment of duration of typical
cycles correlates well with cycles of about 80 years, describing political development of the last century
(1825 - 1905 - 1985)"

We should noted that numerical calculations of O. Dobrocheev are better targeted at states with large
area at the future enormous cells of the world, which final formation will take place for a hundred years.
Unfortunately, if to use these calculations and calculate the duration of typical cycle of political and
economic development in Ukraine, the result will be quite illogical: based on the Ukrainian area of 0.6
million Km? the cycle should reach 50 * 0 06 = 3 years. So we have a situation when a significant decrease
in the scale of a country almost completely eliminates calculations of duration of typical development
cycle, because three years is clearly not enough to make a full political and economic cycle.

Moreover, correlation between period of deterministic development and number of population or
political actors seems equally plausible. Even perfunctory everyday observations allow suggesting that
modern Ukraine is unlikely to expect a 85-year or even 50-year periods of determined development without
bifurcation points. Rather, over the past two decades we could notice manifestations of 9-10-year periods of
deterministic chaos changed by short-lived, up to several months, bifurcation points. Obviously, this
development period has far less population of 45 million people comparing to 300 million people in the late
USSR. However, we may note that leadership of the modern Russian Federation also should not relax,
because current population of Russia is only about 140 million people. So, bifurcation point in political
development of Russia will occur much earlier than in 85 years as O. Dobrocheev’s calculated.

At the same time this work of O. Dobrocheev makes specific background for assumption that
processes of social and political self-organization can significantly depend on spatial characteristics of
social and political structures.

So, it seems logical to assume that the order parameter that defines duration of deterministic
development of a particular state is either the ratio between number of population and the area of that state,
or even the assumption about existence of such order parameter as " power density", which numeric index
may be considered the ratio of officials per capita.

These completely correlates with data and research of P. Turchyn and A.Korotayev’ that with
increasing degree of power density should increase duration of deterministic development and thus distance
the time of the next bifurcation point. This assumption can explain why approximately regular intervals of
determined development have not been singled out within a single country in the world for the last two
thousand years - because the size of these intervals has slowly changed as specified ratio between total
population and the number of officials had changed. Consequently, these assumptions quite logically allow
explaining differences for such intervals as 1825 — 1917 and 1917 — 1991. As for Ukraine it would be more
correct to speak about periods 1919-20 - 1991.

Let us return to the issue of duration of a bifurcation point that emerged in the Russian Empire and in
Ukraine in February - March 1917. We should distinguish two levels of analysis of the problem: on
macrolevel, in terms of the whole Russian Empire, this bifurcation point lasted for more than 4 years up to
1921. On microlevel, within Ukraine, there were several obvious periods of deterministic influence and,
accordingly, several points of bifurcation observed in October-November 1917, April 1918, November-
December 1918, August-September 1919.

The most dynamic transitional changes took place when Ukrainian Central Council received power.
Particularly worthy of consideration process of elections to the Constituent Assembly UPR - first
independent elections in Ukraine, which had become a springboard for political transition in 1917.

When the Provisional Government came to power in Russia convocation of the Constituent
Assembly was among the list of the most important tasks that were outlined in the Declaration of the
Provisional Government on its composition and tasks. Meanwhile, in the territory of post-revolutionary
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Ukraine with the creation of the Central Council has began formation of own statehood. On April 6-8, 1917
Kyiv hosted the Ukrainian National Congress, which decided that supporters of the new system in Ukraine
should immediately create background for autonomous life. Soon after, during the V session of the Central
Council on June 27, 1917 V. Vynnychenko raised the issue of Ukrainian Constituent Assembly.

First of all, in order to hold the elections the Central Council attempted to solve a number of
organizational issues. With this aim, at the General Secretariat of was established the commission on
convocation of Ukrainian territorial assembly, which task was to develop a particular electoral system in
Ukraine, distribute the territory on constituencies, develop a draft budget for the elections and so on.

The next important step was development of its own bill on elections. The most controversial issue
was creation and determination of the commission, which would produce a bill. Despite the fact that this
discussion began at the VI session of the Central Council in August 1917, finally it was resolved only in
October 1917, when the meeting of the General Secretariat was decided to entrust the secretary to compose
a commission, which would have made the main points of the bill.

Elections to the Constituent Assembly in 1917 were held on a democratic basis, became the first
independent elections in the history of Ukrainian statehood and the prototype of the modern electoral
system in Ukraine. History of that period prevails with opinion that these elections, like the Constitution of
the UPR in many ways embodied the idea of legal democratic state and the Constituent Assembly had all
attributes and functions of institution of political transition.

So what, in terms of synergy, may explain such brief existence of deterministic development and
therefore the density of bifurcation points? Indeed, before 1917 and after 1921 duration of deterministic
development was much higher. On the one hand, indeed, in the periods before 1917 and after 1921, or, if
you will, after December 1922 (creation of the USSR), the territory and the total population of a single
sociopolitical entity was much greater. From synergetic point of view this confirms the objective need for a
shorter period of deterministic development during 1917 — 1921.

However, the emergence within this period up to three bifurcation points shows that it is not only to
reposition of territory and population. We express the hypothesis that a drastic reduction in duration of
periods of deterministic development and frequent occurrence of bifurcation points was caused by
"crushing" of total political entity. We mean a set of political actors, which break down not only in
quantitative terms, but in quality also: occurs well known for descriptions of contemporaries situation of
uncontrollability; even during Otamanschina in 1919 almost complete (one could say - "autocratic") power
of individual otamans was compensated by very small area of application, conditional timeframe of
implementation and availability of alike neighboring otamans. Presence of a large number of senior actors
in the Central Council (up to 822 people) was compensated by absence of features of real actors - either
together or alone, they in fact had no influence.

So, in a situation of "crushing" of political actor the system loses quality of political governance in
general; as a system that loses unless individual elements (though such examples took place on the
wreckage of the Russian Empire), but the quality of emergence properties - properties of political system
that arise as a result of system existence.

Thus, in our opinion, radical reduction of "density" of political power caused by certain sociopolitical
circumstances, as radically changes (towards reduction) the period of deterministic development, turning
political process in a continuous patchwork of bifurcation points. But it should be noted that the onset of
such era does not negate objective synergetic necessity to existence of not only bifurcation points, but time
intervals characterized by somewhat deterministic development between them.

Indeed, from March 1917 to late October - early November 1917 sociopolitical development of
Ukraine had certain stability despite well-known controversies between the Central Council and the
Provisional Government of Russia concerning the powers and certain Universals, unfortunate events at the
front and the Kornilov coup. At the same time, a point of bifurcation was very short-lived - two weeks was
enough to determine the "owner" of Ukraine for, as it turned out later, only a few months - due to mutual
weakening of the Bolshevik forces and troops subordinate to the district headquarters, the Central Council
received power in the soon proclaimed Ukrainian People’s Republic. Deterministic development resulted
by that point of bifurcation was short, but stable enough to withstand the attempt of rebellion during the
Second Congress of Soviets in Kiev in early December 1917 and subsequent hostilities on the part of the
Republic of Russia.

The next, doubtless, in terms of sociopolitical system, bifurcation point occurred in late April 1918
and also lasted for two weeks - from preparation of coup by Skoropadskyi to formation of Hetman’s
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government without socialists. Determined development which emerged after that bifurcation point and
which direction, according to a synergetic approach, was stipulated by sociopolitical choice again didn’t
last long. It worth noting, that known stiffness (some would say - authoritativeness in the normal sense of
the word) of Hetman's power comparing to the power of the Central Council was compensated by even
greater uncertainty of public consensus regarding its legitimacy: almost all politicians of the most popular
in the country socialistic direction turned away from Hetman's power, as well as significant amount of
population.

Creation of the Directorate on November 13, 1918 and the beginning of armed struggle against
Hetman's power brought closer new sociopolitical changes in the country. The situation was objectively
doomed to another bifurcation point, as far as Hetman’s power had no capacity to overcome a sudden
insignificant resistance. Again, power density at that moment was extremely low. Next bifurcation point
was also extremely quick: seizure of power by the Directorate and restoration of UPR lasted about two
weeks, as well as development trend specified in this point lasted just until early summer 1919.

Hence, we may conclude that political process of 1917 — 1921 national liberation struggle from the
synergetic point of view is characterized by alternating periods of bifurcation points and deterministic
development; thus, the points lasted for less than three weeks, and development for five to seven and a half
months. The most plausible explanation for this state of affairs seems the category of "power density" and
emergence of political system. The negative dynamics of both these characteristics, in our view, reduces
duration of deterministic chaos and, therefore, the onset of new points of bifurcation in sociopolitical
development. The primary challenge for further research is verification of these implications and formal-
quantitative conceptualization of "power density" as a scientific category.
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THE PHENOMENON OF NATIONAL IDENTITY
IN THE POLITICAL SCIENCE

The aim of the article is identifying and political analysis of system characteristics and main
components of national identity.

In the modern political science the dominant approach is the one, considering formation of
national identity of a society as a domestic for multi-ethnic community of socio-political process.
National identity is therefore seen as the result of activities of a state and national elites,
including, in particular, exploration and development of a national idea. National identity is
understood primarily as a result of the impact of a political system on country's population with
the aim to develop in individuals a sense of belonging to society and a state.

Selecting of the identities should lead not to their “clash” and not to a “clash of civilizations”, but
to interaction of different national identities, based on recognition of the cultural diversity of a
global and interdependent world in which people, nations feel themselves a part of not only
their local communities, but of the whole mankind. A variety of ways to achievement and
manifestation of national identity makes its exact definition’s determination much more difficult.
During its construction matter both the primordial factors or symbols (historical, territorial,
cultural, linguistic), as well as constructivist approaches, according to which national identity is
presented as a social construct, “the imaginary essence”: what we think about ourselves, what
we strive for.

However, in practice there is no clearly indicated set of definitions for national identity. The
situation is complicated by the fact that there is no not only a single algorithm of appearance
and functioning of national movements, modern nations and national states, but also the rules
that exist, were set in motion and do not “work” any more in the context of globalization. Global
transformations led to the situation when respective dominant “nation-forming” groups initiate
formation of a collective identity. Apparently, exactly here, in the forms and methods of
functioning of identification mechanisms, linked in the current conditions with contradictory
processes of globalization, lies the phenomenon of national identity.

Key words: nation, national identity, paradigm, national character, national images, national
traditions.

The turn of the 20th-21st centuries is characterized by the increase of globalization and, as a
consequence, of cultural standardization, on the one hand, and disintegration, separatist aspirations and
fragmentation within the nation on the other. Formation of the supranational communities oppose the
processes of awareness of national identity, stored in the deep structures of the collective unconscious
complex set of strongly held beliefs about the national community itself.

In the era of global changes the division along the ethnic lines becomes an attribute of social identity,
national identity becomes one of the few stable reference points in a changing world. The concept of the
nation becomes the determining factor in international relations and modern political practice is based on
the concepts of national sovereignty and the right of nations to self-determination: that the nation is a
fundamental concept in the work of the UN principles.

The aim of the article is identifying and political analysis of system characteristics and main
components of the national identity.

In the modern political science the dominant approach is the one, considering formation of national
identity of a society as a domestic for the multi-ethnic community of socio-political process. National
identity is therefore seen as the result of activities of a state and national elites, including, in particular,
exploration and development of the national idea. National identity is understood primarily as a result of the
impact of a political system on a country's population with the aim to develop in individuals a sense of
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belonging to a society and a state. In addition, national identity is formed by the interaction of ethnic groups
those make up the multi-ethnic community of a society.

During long time, such an understanding of national identity and the approach to its discovering has
been dominant in the literature on the problems of the nation and nationalism. However, over time there
was revealed the failure of this approach to the study of national identity. Theorists and practitioners have
come to the conclusion that national identity is not determined solely by internal socio-political processes in
a society. In its formation an important role also play the external for the state processes, i.e. the processes
of interaction of a state with other states in the system of international relations.

The need to consider identity through the prism of political science is undeniable and caused by a
complex of factors. Firstly, national identity is the pillar for a nation-state, its distinctive feature among
others. Secondly, identity is such a set of ideas, attitudes and behaviors, which are guided by a single
individual, group of individuals, society, state or group of states in implementation of various actions and
the choice of political preferences. Thirdly, national identity as an organic education is a synthesis of
history and spirituality, a part of political culture of a society. Fourthly, a mass of constructive and
destructive processes in the world, encouraging the multiple identities, are associated with this category.
Fifthly, ethnic policy covers many areas of a state activity and is one of the most delicate areas, requiring a
constant monitoring, the ability to act quickly and take smart and consistent steps. Also important is such
fact that national identity is a condition for internal integration of any society.

According to Z. Bauman, the problem of identity is the problem of choice and the ability to “timely
make a different choice if the previously chosen identity loses its value or its tempting features”. In the face
of the new social ties, lining up in the global information and communication networks, identity is
characterized by dynamism and instability. Therefore, there is a strengthening of the primary identity, i.e. of
those stable elements of cultural models, which are usually described as traditionalists (national culture,
religious values, and others.). Moreover, if the earlier appeal to traditionalist values was considered as an
opposition to modernization, today the primary identity has qualitatively different characteristics.
Traditional approaches are reinterpreted and adapted to the new social reality, which is characterized by
openness and development of non-linearity. In this “new situation, a person has to find the new ways to
adapt to the world, to learn to live in the space of instability, uncertainty, suspense, reducing this
uncertainty, instability and the suspense by its organizing, ordering activity"".

National identity is characterized by a structural-functional approach (T. Parsons, R. Merton), which
is the interpretation of the process of social communities’ integration into a national state. The terms of
identity formation are social modernization, formation of democratic institutions and development of
civilian population in a form of political life. T. Tedzhfell, A. Schyutz, J. Mead analyze the cognitive and
socio-orientation identity model based on the existence of the identification matrix as a model of social
activity.

In the post-classical science (E. Giddens, Z. Bauman, E. Smith, U. Beck) the constructivist nature of
national identity is substantiated, which, in the context of globalization, is the result of internalization of
“external structures” for the national renaissance’s goals realization, the competition with the “others” and
to develop the consolidating values.

The main components of identity are:

1. objective (group needs, norms and values),

2. subjective (perceived by a member of the general image features of interest and so on).

In a case of applying these components in relation to national identity, the objective component acts
as the image of a nation: character, traditions, diversity of cultural expressions specificity; and the
subjective incorporates the breadth of perception of the world (worldview). Both components may change
for various reasons, but the most “labile” is the subjective identity side, prone to changes and additions.

Language, religious direction, preservation of cultural heritage and honoring of traditions is one of
those important pillars which characterize national identity, form the mentality, as well as contribute to
strengthening of the system; stability is also provided by members of the nation through the awareness,
adoption and application of efforts for development of their community.

The stability of national identity as the system is ensured through adhering by the members of the
group the formed norms, functions, requirements, as well as through development, contributing to
transformation of society and prosperity in the future. Unfortunately, in recent years philosophical

! Bauman, Z. (2002). Individualized Society. Moscow, 185.
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foundations are destroyed: language is clogging, the distortion of collective memory take place, as well as
degradation in a society.

The preserving of the usefulness of national identity requires efforts, due to that a well-established in
the past system may not be sufficiently effective. Emphasis should be placed on national interests and
factors contributing development and prosperity; there should come the awareness of the need to improve
the life of a nation in a whole.

The human is a multi-faceted creature including both the biological (natural), and the spiritual (the
sublime) lives. And, of course, the conditions created for the development and preservation of his existence
as well as his national identity should be established with taking into account the specificity of the human
essence. Consequently, for a full existence and stability of the nation it is important to create favorable
conditions not only for the society as a whole, but for each of its representatives in particular.

To determine national identity it is expedient to appeal to the concept of nation. In this case, as the
conceptual analysis of the theoretical disputes shoves, existing traditional approaches (primordialism,
constructivism, instrumentalism, liberalism, etc.) do not reflect the complexity of the multifaceted social
phenomenon. This is primarily due to uncertainty, instability of contemporary social landscape, the
contradictory and opposite tendencies of the modern civilization’s development (national unity and
multiculturalism, globalization and localization, international migration, and others). These processes make
its adjustments to the previous interpretations of the concept of nation. In this situation, for the adequate to
calls of rapidly changing social reality, describing of the phenomenon of nation the promising one is the
appeal to the category of national identity. Category of national identity in the context of globalization can
complement the semantic content of the more familiar for the traditional approaches the concepts of
national identity, national character, and others. Identity forms on the basis of the relevant national
paradigm, at the intersection of national-historical, social-psychological, socio-cultural, political-cultural
and other spheres. Its content includes the established features of national culture, ethnic characteristics,
customs, beliefs, myths, moral imperatives, etc. It is closely connected with the concept of “national
character”. Here the speech is about people’s perceptions of themselves, their place in the world. National
identity integrates the internal and external components. It is especially important for it to match the
external and internal, form and content, appearance and essence. The inner sense of identity involves
essential identity, kinship, a common framework, a single start. This reality is very clearly felt the Czech
writer M. Kundera, who survived the experience of exile from Czechoslovakia to France, “Being in a
foreign country, - he wrote - is to go on a stretched in the empty space rope without protective grid, which
the person's domestic country provides to him, where he has his family, friends, colleagues, where he can
easily negotiate with the language familiar from his childhood”". If the internal components are defined by
the vision of some or other nation itself, as it were from within, so to speak, a look from the inside, and to
the inside, so the external components are formed, firstly through the way how the outside world looks on
it, secondly as the people themselves rate their place and role in the world community. As A. Toynbee
noted, “Any nation or a national state of Europe cannot demonstrate the history, which can be explained
from its own inside. In this context, identity relies to a geopolitical status of a national state in the world
and, from this point of view, it can be talked about the geopolitical identity of a state, which acts as a kind
of indicator giving possibility to judge how this or that nation sees itself in the relations to the rest of the
world. It gives the importance of the foreign policy orientations of the state, the idea of national
sovereignty, national interests, national security and development strategy, etc.

Obviously, an extremely important factor of identity preservation is the memory about the past, since
it is largely fed by the consciousness of the human individual, collective, society. Due to the fact that the
personal self of a man is formed in the process of socio-cultural and politico-cultural socialization, the
forgetting about the past difficulties an understanding of their own identity with the corresponding
community. Vision and evaluation of themselves and the outer world is largely a product of national history
and culture, passing on from generation to generation. They are formed as a result of the synthesis of the
views, attitudes, positions of the various segments of population, political and intellectual elite, research,
and education, expert communities, creative intelligence, and society in a whole. Accordingly, the
community’s identity of the community, people, state constitutes by the historical traditions those have
developed over many generations, centuries, or even millenniums, with the help of national myths,

' Kynzaepa, M. (2005). Hegvinocumas nezkocmu ouimus. Cankt-Ilerep6ypr: ITutep, 85.
* Toitnbu, A.JIx. (2009). Hzyuenue ucmopuu. Mocksa, 40.
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symbols, stereotypes of behavior, etc. About the validity of this thesis tells in particular the example of the
Baltic and Eastern European, as well as a number of post-Soviet countries, which cannot get rid of the so-
called post-imperial syndrome.

An important component of the national identity formation strategy is the territorialization. In the
conditions of the transnationalization, as well as the collapse of the political units the relationship between
individual, society and the state as a political alliance and a territorial formation is disrupted. Territoriality
serves as a social structure that is closely related to modernization, which lets to create a concentric multi-
layered identity combining identification of such forms as "Basque" and "Spanish", etc.

The sense of territorial identity with the absence of appropriate motivational situation can exist in a
latent state. Its significance is indicated by the fact that in the world there are countries with several official
languages and numerous dialects, as well as the fact that more than 90% of the countries are poly-ethnical,
but they are united by political-territorial community. Attachment to a state is carried out by the political
institutions. As an example there used to be often lead the consocial model of democracy by A. Lijphart.
The proportional electoral systems can contribute to politicization of ethnicity, as well as preservation of
segregation of a society. Such techniques are usually not advisable to apply on a permanent basis, more
preferably is to create a competition of parties and political figures for the votes of all voters. Another
option can be imperative democracy envisages the construction of a national identity, where the civil
component is gradually replaced by of statist (the most striking example is Singapore)'.

Another important dimension is ideological support which contains the socio-political value
orientations of formation of national identity. In the absence of previous guidance and deformation values
beliefs ideology allows to develop a common strategy to consolidate the society.

Mainstreaming of political consolidation issues becomes an apparent when it is necessary to
reintegrate, as well as in the case of poly-ethnic states, as it is linked to political identity, which, according
to Western analysts, is almost equivalent to national identity. Partly, political identity is a form of
manifestation of national identity in the political plane. At the same time, each individual has the right to
preserve culture, traditions, customs, ethnicity.

As it is known, a state is the main form of political society self-organization on a strictly limited
geographical area dependent to a specific type of political domination. From this point of view, the
distinguishing feature of a state is that it is a collective, rigidly tied to a specific territory. Or, other words,
the most important feature is the so-called territorial imperative. The question of a state is from the very
beginning and above all is a question of the boundaries separating the territory of some states from
territories of other states. The territory, the most important parameters of which, in its turn, are determined
by its geography and location, has a great importance for historical fates and prospects of any state or
nation. Moreover, there were times when the nature and location have been literally dictating the living
arrangement and form of economic organization to people, the geographical factor played a crucial role in
the lives of people and nations.

Geography and location have many aspects, such as the size and extent of the territory of a particular
state, its location, topography, climate, conditions for agricultural production, the availability of natural
resources, access to the seas and oceans, etc. These aspects define a number of parameters which indicate
the potential and real possibilities of a state, defining its place in the global community of nations. As
A. Duchecik wrote, people become rational and unconsciously committed to the territory of residence, its
lifestyle, its institutions and culture during the complex process, which can be called the territorial
socialization. A case in this point is in the geographical aspect of general process of political socialization®.
Since early ages people learn about the values and goals of political power and political culture, folk
culture, the existence of rewards and punishments system, as well as the existence of geographic boundaries
between their own territory and the outside world. There are many regional symbols - flags, flowers, trees,
birds, logos, slogans, hymns, etc., able to bring up the pride and sense of belonging to the territory, be it the
state, province or city.

All these and other factors associated with them have crucial importance while the implementation of
state's domestic and foreign policy issues. It is not surprising that throughout the all history states saw their
aim to protect and, if it was possible, to expand their territories. States, particularly the great or the world,

! Heiinxapt, A. (1997). JleMOKpaTHs B MHOTOCOCTAaBHBIX o0mecTBax: CpaBHUTEIbHOE HCCIIeI0BaHME. MocKBa:
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during all times were guided by the imperative of expanding their control over the neighboring countries
and peoples and, if it was possible, over the entire international system.

National identity plays a role of a guide for politicians in their activities by providing them
legitimacy. National identity itself is that much universal, that its components can be brought to implement
a variety of strategies. Although the ethnical derivation and recorded legally citizenship have the objective
reasons, the self-identity is subjective and is the result of various preferences of individual choice.

Formation of national identity requires a uniform and systematic development of two dimensions: the
very essence of identity and a coherent with it position. As the content side there stand certain norms, goals,
cognitive constructs those determine the status and a procedure of membership. The second component is
the degree of agreement; it is also important, because of the need for consensus on the wording of the
priorities and ways of their achieving among the citizens, political actors, as well as between the public
sector and civil society.

Thus, national identity is a complex multi-dimensional, multi-faceted phenomenon, discovering of
which includes social, psychological, cultural, and ethnic aspects. As a social phenomenon, it is
characterized by the dynamism and poly-quality. The identity in the era of globalization is characterized by
its flexibility, mobility, multiplicity, incompleteness and context. However, the context does not relate the
identity core and the “choice” of one or another identity model is not absolutely clear, as it is done in a
specific social context, which defines not only the range of alternatives, but also a set of different social
practices. Identity possess both social groups and separate individuals. At the same time they have multiple
identities (territorial, ethnic, cultural, religious, etc.), some aspects of which are mutually reinforcing.
Selecting of identities should lead not to their “clash” and not to a “clash of civilizations”, but to the
interaction of different national identities, based on the recognition of the cultural diversity of a global and
interdependent world in which people, nations feel themselves a part of not only their local communities,
but of the whole mankind. A variety of ways to achievement and manifestation of national identity makes
its exact definition’s determination much more difficult. During its construction there matter both the
primordial factors or symbols (historical, territorial, cultural, linguistic), as well as constructivist
approaches, according to which the national identity is presented as a social construct, “the imaginary
essence”: what we think about ourselves, what we strive for.

However, in practice there is no clearly indicated set of definitions for national identity. The situation
is complicated by the fact that there is no not only a single algorithm of appearance and functioning of
national movements, modern nations and national states, but also the rules those exist, were set in motion
and do not “work™ any more in the context of globalization. Global transformations lead to the respective
dominant “nation-forming” groups initiate formation of a collective identity. Apparently, exactly here, in
the forms and methods of functioning of identification mechanisms, linked in the current conditions with
the contradictory processes of globalization, lies the phenomenon of national identity.
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®OPMYBAHHA YKPAIHCBKOI HOJITUYHOI HAILIII
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CIVIC COMPETENCE AS A CONDITION OF FORMATION
OF UKRAINIAN POLITICAL NATION

In this research the civic competence is determined as one of the main conditions of Ukrainian
political nation. Author’s attention is focused on the balance of mandatory basic structural
elements of civic competence such as civic engagement balanced with knowledge, education,
political and ethical values. Was proved the importance of balance of the same activity (skills),
education (knowledge) and ethics (morality) which comprehensively describe competence and
can contribute to constructive results of democratic processes, including building a prosperous
society, its constitutional state and formation of a political nation.

Using analysis and constructive approach in determining the characteristics of civic competence
in modern Ukraine it is studied the dynamics of growth of public activity, compared with civil
legal awareness and moral orientation. The mechanisms for improving structural elements of
civic competency are identified. Among them are important processes of self-organization and
activities of citizens, in which a critical mass of competent citizens in establishing a quality
selection of personnel will be able to ensure successful governance and development of
Ukrainian society, which will enter into a political nation.

It is alleged that Ukrainian nation viability crucially determine civil competence, which is issued
as a necessity in the national consciousness of the citizens in today's challenging trials of
sovereignty and independence.

Key words: civic competence, political nation, civil activity, civil legal awareness, moral
orientation, national identity, national unity.

[ligBumIeHHs TPOMaITHCHKOT KOMIIETEHTHOCTI TPOMaIsiH, (QOpMyBaHHS Y HUX TOTOBHOCTI 1 3/1aTHOCTI
JI0 TIPAaBOMIPHOI [isITBHICHOT TIOBEIIHKHM, a TaKOoX BH3HAHHS TIpaBa 3acaJHWUOI0 IIHHICTIO €
HAaMBXUIMBIIIMMU YWHHUKAMH, SKi Ha Cy4acHOMY €Tami € OJHI€l0 3 yMOB (OPMYBaHHS YKpaiHCHKOT
MOJITHYHOT Halil, 30epekeHHs TePUTOPiaIbHOI LITICHOCTI Ta iHTerpauii 10 €BporneicbKol CIiIBHOTH.

AKTYalTbHICTb TOCIIDKEHHS BU3HAYAETHCS OCOOHMBICTIO TEMOKPATUIHOTO MPOTIeCy B YKpaiHi, SSKAH
HaOyB YMOBHO JIBOPIBHEBOTO IMPOSIBY: YKPATHCHKHMA MMOJMITHYHAN MPABISYMHN Ki1ac, SIKUH yKe 1HTerpoBaHHN
32 €KOHOMIYHMMH CTaTKaMH B €BPOINEHCHKHI MPOCTip 1 HE 3alliKaBJICHUU B peanbHOMY pedopMyBaHHI
KpaiHM 1 yKpalHChKE CYCHIJIbCTBO, TPOMAJSIHH SKOTO IIOCTYNOBO a00 paguKadbHO THCHYTh Ha BJIaJHHUN
MpaBsMUMi KJac, CHpPUSIOYM pealizalii eKIapoBaHOl CTpaTerii IEeMOKPaTW4YHOro PO3BUTKY. | mis
YCHIIIHOCTI TPOLECY MAEeMOKpaTH3alii YKpaiHCBKOTO CyCIHibCTBA BaXKJIMBOI poii HaOyBae came
IrPOMaISIHCbKA KOMIICTEHTHICTb.

B cyuwachiit wmimitapu3zoBaHiii YKpaiHi, B yMOBaxX BHYTPIITHIX EKOHOMIYHWX, MOJITHIHUX 1
KyJbTYpHHX PHU3UKIB 1 BUNPOOYBaHb MNOTPiIOHI TATPiOTH, OCBIUEHI JIIOOHM, SIKIi MOXYTh CaMOCTiHHO
YXBAIIOBAaTH PpIllEHHS B CHUTyalii BHOOpY, 34aTHI OO0 CHIBOpalli, BHPI3HAIOTECS TUHAMIZMOM,
KOHCTPYKTHUBHICTIO, TOTOBHICTIO 0 MIKKYJIBTYPHOI B3a€MOJIi1, BOJIOAIOTH BIAUYTTSAM BiAIOBIAAIFHOCTI 32
JOJI0 KpaiHu, ii eKoHOMiYHe MpolBiTaHHA. | TakuMH JIOJPMH MaroTh OyTH, MEpII 3a Bce, KOMIIETEHTHI
rpoMansHu. SKIo He BCi, TO mepeBakHa OinbimicTs. Ockinbku, 3rigHo cT.5.P.1 Koncrutyuii Ykpainu, came
IPOMAJSIHU K NPEACTABHUKU HAPOAY € «...HOCIEM CYBEPEHITETy 1 €IMHMM JDKEpEIoM BIalu...», 3a cT.38.
P.II Koncrurytii Ykpainu «...MaroTh MpaBo OpaTH ydacTh B YIPABIIIHHI Iep>KaBHUMH CIIpaBaMu..». Tox 3a
c1.69.P.III Koncrutynii YkpaiHu «...BOJECBHUSABICHHS 3IIHCHIOEThCA Yepe3 BHOOPH, pedepeHayM Ta iHmIi
(hopmu Oe3mocepeIHbOI JEMOKpPATii...» y KOKHOTO IPOMaITHHHA HACTYyTA€ MOJITHYHA BiIOBIJATBHICTh 32
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pesybTaTH BoJeBHsBNEHHS' . UM TO eIeKTOpaibHA BiANOBiTATbHICTH 33 BHOIp CBOrO MPEICTABHHKA Y
BIIA/Ty, YH TO OE3MOCcepeIHRO 32 BUKOHAHHA CBOIX BJIAaJIHUX MIOBHOBAKEHB y pa3i OOpaHHS YW MPHU3HAYCHHS
Ha BJIaJHY mocany. ToMy YCBIIOMIICHHS Pe3yJibTaTiB HAlllOHAJIBHUX 37100YyTKIB a00 BTpaT MOBUHHO OyTH
BIANOBIAHO 1O PO3YMiHHS  KOXHHM TpPOMaIsSHHHOM CBO€i 0COOMCTOI  MmpHYeTHOCTI  abo
CIIPOMOKHOCTI/HECTIPOMOYKHOCTI (TPOMaITHCEKOI KOMITETEHTHOCTI/HEKOMIIETEHTHOCT1).

Hlono ToymMadeHHs CYTHOCTI TPOMAASHCHKOI KOMIIETEHTHOCTI iCHYIOTH pi3HI miaxomu. TepmiH
«KOMIIETEHTHICTb» € TMOXIJHUM BiJ CJIOBa «KOMIETEHTHH». CJIOBO KOMIIETEHTHHi» (J1IaT. competens,
competentis — BiINOBiMHUH, 3MI0HMI;, 4 commpete — JOCATAr0, BiJIMOBiNaK0, MiAXOMKY) — 3HAIOYHIA,
TAMYIITUH y TIEBHIN Taxy3i; TOH, XTO MOXKE 1 Ma€ MpaBo BiAMOBITHO A0 CBOiX 3HaHB i TOBHOBAKEHb POOUTH
YM BUPILIYBaTH MIOCh, MIPKYBaTH PO MIOCh.

I'pomansHChKa KOMIIETEHTHICTh BU3HAYAETHCS SIK KJIFOYOBA Y€CHOTA, SIKa Ja€ MOKIIMBICTb JIIOMHI HA
JIOCTaTHHOMY PIiBHI peali30BYBAaTH CBOi IPOMAasSHCHKI mpaBa i 00oB’s3ku (P. Jlans); sk meBHI SKOCTI 1
KBai(iKaliliHI XapakTePUCTUKA BOJIOAAPIB ILBOTO CTAaTyCy, IX MapTHINalidHa 3JaTHICTh 1
NmapTULinaliiiia TOTOBHICTh, IX IHTEpeC A0 NMPUMHOXKCHHS HE TIIBKH OCOOUCTOro, aje N CyCHIILHOTO
HanOanHs (X. MioHKIep); SK 3MaTHICTh JIIOJWHH aKTUBHO, BIAMOBIAANFHO W €(EKTUBHO pealli3oByBaTH
IpOMaJSIHCBKI TpaBa Ta 00O0B’S3KH 3 METOI PO3BUTKY AeMokpaTuyHoro cycmiinberBa (O. [lomeryH); sik
CYKYIIHICTh 3HaHb, YMiHb, HaBHYOK, IICPSIKUBAHb, CMOIIMHO-I[IHHICHUX Opi€HTaIli, MEePEKOHAHb
0COOMCTOCTI, AKi JOMOMAararoTh JIFOJIMHI YCBIIOMUTH CBO€ MICIE B CYCIIIIbCTBI, YCIIIITHO pealli3yBaTUCh 5K
rpoMansHuHY yKpaincekoi nmepkaBu (1. CmariHa); SIK pO3BHTOK 3AaTHOCTEH OyTH TPOMAaITHUHOM, SKHMA
BOJIOJII€ JIEMOKPATUYHOK TPOMASIHCHKOIO KYJIBTYpPOIO, YCBIJIOMIIIOE IIIHHOCTI CBOOOJHM, MpaB JIFOJMHH,
BIJIMOBiTaJIbHOCTI, TOTOBHH JO KOMIETEHTHOi ydwacti y rpomazasacekomy xutTi (I. Hecen) Tomro.
CTpyKTYypHUMH elleMEHTaMH TPOMAaJSHCHKOI KOMIIETEHTHOCTI OCOOHMCTOCTI HA3WBaIOTHCA MEPEBAXKHO
KOTHITHBHI (Mi3HaBaNbHI), AISTIbHICHO MpOLECYyalbHi (MPaKTU4HI, MPOLEAypalbHi) Ta LiHHICHI (BOJIBOBI,
rabiTyanbHi)’.

KomneTeHTHICTh — piBEeHh 3HaHb, HABUYOK, JIOCBiAY Cy0’€KTa B Tiif UM iHIIIH Tramys3i, IO BiAMIOBiAaE
00’€KTHBHMM BHUMOTaM I peajizamii CYKYIMHOCTI CTaHOBJICHHX ITIOBHOBa)KEHb (MpaB i1 00OOB’S3KiB)
cy6’eKTa, IKi BU3HAYAIOTHCS (POPMATTBHO (3AKOHAMH, 1HIIMMH HOPMATHBHIMHU aKTAMK)".

Ha aymky O. IloMeTyH, KOMIIETEHTHICTh — II€ CKIIaJJHAa iHTEIPOBaHA XapaKTEPHCTHUKA OCOOHMCTOCTI,
ITiJT SIKOIO PO3YMIIOTh HaOip 3HAaHb, YMiHb, HABHUOK, CTABIICHb, IO NAIOTh 3MOTY €()EeKTHUBHO MPOBAJIUTH
JisUTbHICTh a00 BHKOHYBaTH TEBHI (QYHKIII, 3a0e3Meuyoun po3B’s3aHHs MpoOJIeM 1 JOCSITHEHHS MMEBHUX
cTanapTiB y ramysi mpodecii abo Bui AisapHOCTI".

I'poMansHCHKY KOMIIETCHTHICTh BU3HAYAIOTH K (PEHOMEH 1 CYKYITHICTh BIIACTHBOCTEH 1HAMBIAA, IO
COLiaJIi30BaHMH il BILTABOM I'POMAJSIHCHKOTO CYCHUIbCTBa. [IpH 1BOMY TpOMalsHCbKa KOMIIETEHTHICTh
BUCTYNA€E Yy BUTIISI COLIOKYIBTYPHHUX, LIHHICHO-MEHTAIBHUX, BlacHe NpodeciiHuX, MOpanbHO-eTHYHHX 1
{HIIMX 3HAHB, HABMYOK TA BMiHb, 1[0 MOTHBYIOTh iHMBiIyasIbHY i IPYIIOBY aKTHBHICTh OCOOHCTOCT .

HeoOximHicTh popMyBaHHS TPOMaASHCHKOT KOMIIETEHTHOCTI HarOJIOMIYETHCS 1y TTocTaHoBi [Ipesnmii
AITH VYkpaian «KoHIemniisi TpoMaassHCbKOTO BUXOBAaHHSI OCOOMCTOCTI B YMOBaX PO3BUTKY YKpPaiHCBHKOI
JEPKABHOCTI», B SIKi CTABIATHCS 3aBJaHHS BUXOBYBATH B OCOOHMCTOCTI TPOMASTHCHKH BaXKIIMBI BMIHHS Ta
HABUYKH®.

MeToro JaHOTO OCHIKEHHS € OOTPYHTYBaHHsI TPOMAJSTHCHKOI KOMIIETEHTHOCTI SIK OJIHI€T 3 YMOB
(hopMyBaHHS YKpaTHCHKOI MTOJIITUYHOT Haii.

' Koucrutynis Yxpainu cr. 5. vir.1, cr. 38. rn. 11, 1. 69 row. 111 (1996) (BepxosHa Pana Ykpainn). Bidomocmi
Bepxosnoi Paou Vkpainu, 30.

* JTasypina, H. (2012). I pomadsanceka komnemenmuicns 0cobucmocmi: coyianbHo-pinocogpcokutl ananis:
oucepmayis kauo. ginoc. Hayk. Kuis, 200.

3 [Iaxpait, B. (2008). I'poMasiHCbKa KOMIIETEHTHICTh 0COGHCTOCTI SIK IIpoGiieMa Cy4YaCHOTO CyCIIiJIbCTBA.
Yrpaincoruii coyiym, 2 (25), 123-134. <http://www.ukr-
socium.org.ua/Arhiv/Stati/2.2008/Pages%20from%20123-134.pdf>.

* Iomeryn, O. (2005). ®opMyBaHHS rPOMa/IIHCEKOI KOMIIETEHTHOCTI: OIS 3 MO3MILT CyJacHOT MeAaroriaHoi
HayKH. Bichuk npoepam wikineHux oominie, 23, 18.

> TMomnecas, FO. (2006). I paxcoanckas KoMnemeHmHuocms 8 COBPeMEHHOM 06Wecmee: NONUMOI0SUYECKUe
acnexmol poOpMUPOBaAHUs U pa3eumus: TACCEPTALMS KaH/I. TOJIUT.HayK. Mockaa.
<dissers.info>disser 210828.htmI>.

% Mocranopa [pe3uii AITH Ykpainu (npuitasra 19 xsitas, [Iporokon Nel-7/4-49, 2000). Koxueris
IPOMAaISHCEKOI0 BUXOBaHHS OCOOMCTOCTI B YMOBaxX PO3UTKY YKPaiHCHKOI eprkaBHOCTI. KuHiB.
<gnorik.ruydocs/index-2404483 .html>.
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Baromwuii BHECOK y PO3BHTOK TeOpii MONITUYHOI HAIlil, MOJITHYHOI KOMIIETEHTHOCTI 3pOOWIIN BYEHI
b. Auanepcon, O. Brnaciok, f. I'punak, I'. 3aropy#, I'. Kacesraos, A. Komoxi#t, H. Kounnkosa, K. Jisx, C.
Mapactok, E. Cwmit, B. Crapoconscekuii, M. Ctenenko, I'. TaBagos, H. Tutos, Y. YasTepmar Ta iHIIIi.

BukopucToByroun aHainiz Ta KOHCTPYKTHBICTCHKHM MiAXiA y BU3HAUCHHI CYTHOCTI TPOMAaASHCBKOL
KOMITETCHTHOCTI Ta BU3HA4YEHHS ii poJii y ¢OopMyBaHHI YKPaiHCHKOI MMOMITHYHOI HAIlii, JaHEe MOCIiHKEHHS
(dokycye yBary Ha 00OB SI3KOBili BPIBHOBa)KEHOCTI OCHOBHHX CTPYKTYPHHX KOMITOHEHTIB IPOMaIsHCHKOI
KOMIIETCHTHOCTI: OaJlaHCy TPOMAaJSHCHKOI aKTUBHOCTI 3HAHHSAMH, OCBIYCHICTIO Ta IMOJITHKO-CTHYHHUMHU
LIHHOCTSIMU. ABTOpPKa apryMeHTY€ BaXJIMBICTh caMme 0ajlaHCy aKTHBHOCTI (BMiHb), OCBIYEHOCTI (3HaHB) Ta
€TUIHOCTI (MOpPaJIb), IO TUTBKU Y KOMILIEKCI XapaKTepU3ye CIPABKHIO KOMIETCHTHICTh Ta MOXKE CIIPHATH
KOHCTPYKTUBHHM pe3yJibTaTaM AEMOKPAaTHYHHX MPOIECiB, 30KpeMa, MOOYIO0BI 3aMOKHOTO CyCIiJIbCTBA i
IIPaBOBOI1 JIep>KaBH, TOJITHYHOI HAITil.

CioBO «HaIlis» TOXOAWUTH BiJ JAaTHHCHKOTO natio (pim, twiem’s). Y pi3Hi 9acw BUEHI Ta AOCIITHUKA
npoOjeM Hallii Ta HalliOHANI3My BKJIaJald pi3He OadeHHS y CyTh MOHATTA. T0X HEOOXiJHO 3BEPHYTH
yBary Ha Te, 10 O3HaueHa KaTeropis € MoiiJUCUUILTIHAPHOIO.

PosyminHs TepMmiHy «momiTudHa Hamis» BueHnid T.M. Crenmko po3risgae siIK TPOMaJsHCHKE
CYCIUIBCTBO, chopMOBaHe HA TEPUTOPIi MEBHOI AepKaBH (MOHO- 200 MOJIIETHIYHOT), SIKE XapaKTEPU3YEThCS
PO3BUHEHHMH IHCTUTYTaMH HAPOAOBIAMMS, €IHICTIO MOJITUYHOTO, COIAILHOTO i €KOHOMIYHOTO YKHTTH,
CHUTBHUMHU KYyJBTYpOIO, MOBOIO Ta IIHHOCTSMH TPOMAJISH, IO CBiIOMi CBOEI OKPEMIIIHOCTI B CBITOBIid
CIiBAPYKHOCTI Hamiii'. BueHHil MOXOMMTH BHCHOBKY, IO, SKIIO MEPEHECTH KOHIENTYalbHY MOIEIb
HAIIETBOPCHHSI HAa YKpaiHCBKI peaiii, TO yKpaiHChKa MOJITHYHA HAIlisl € TOXiJHOI BiJl yKpaiHCBHKOI
HaI[IOHAJIBHOI 111, TPOMaITHCHKOTO CYCIIILCTBA 1 COIiaIbHOT z[ep>1<aBI/12.

Bueni moaisiroTh HaIlii HA MOJITHYHI Ta €THIYHI. ETHIYHI HaIii — 1€ Ti HApomH, mo BOAYAIOTh Y
CBOT €THOKYJBTYPHIM BIIMIHHOCTI TOJIOBHE JDKEPEJIO HAI[lOHAIBHOI camoifeHThu(iKamii 1 miacTaBy is
YTBOPEHHsI BJIACHOI JepkaBH. BOHM BHHHKIM B YMOBax Oe€3lEp)KaBHOCTi, TaMm, A€ pPyX 3a AyXOBHE
BIJIPOPKEHHS 1 MOJIITUYHY KOHCOJIJAII0 TIepelyBaB YTBOPEHHIO HAIlIOHAJIBHOI IEp>KaBHu 1 3/1iHCHIOBAaBCA
ITiJT KePIBHUIITBOM 1HTEICKTYIBHOI EITITH.

[onmitTryni Hamii — wme Ti Aep)kaBHI HAapOAM, NPEICTABHUKU SKUX BHUPILNIYIOTh MHUTAaHHS CBOET
HAI[IOHAJHHOCTI Ha MiJICTaBi TPOMAJSTHCTBA, HAIEKHOCTI J0 TIEBHOI JIepyKaBH, CXBAICHHS ii HATOIIOBHIIINX
MIOITHYHUX IiHHOCTeH. BoHU chopMyBamuch Tam, e CHITbHA i IIEHTpali30BaHa JAepkaBa BUHUKIIA PaHIIIe,
HIK BimOyBasiacsi KyJbTYpHa KOHCOJIZAIlis HApOLy, a OTXKE, BIAJHI IHCTUTYTH MaJd 3MOTY CIPHSITH Lid
KOHCOJTiZjanii, MPUCKOPIOBATH 11, IHKOJIM BUKOPUCTOBYIOUH IJISl ILOTO HABITH METOAN IPUMYCY.

BaxnmBoro 1 HEONMIHHOIO O3HAKOIO Hamii HEOOXiTHO BBaKaTH HAITIOHAIBEHY CaMOCBIJOMICTh —
YCBIIOMJICHHSI HAIi€l0 a00 OKPEMOIO JIFOJAWHOI0 CBOEI MPHHANEKHOCTI O MEBHOTO €THOCY, CIIJIbHOCTI
icTOpu4HOI JOii HOro TPEACTaBHHKIB, CBOEPIAHOCTi, HEMOBTOPHOCTI XapakTepy, TeMIepaMeHTy,
MEHTAIIITETY, MICUXOJIOTIi, KyJIbTYpH. 3BiZICH BUILTUBAE Oa)kaHHsS 30€pertTd Imi oCcOoOIHMBOCTI, HE MimmaTHCS
ACHUMIJIAIT, PO3BUBATH HAIIOHATLHY MOBY, TPamuIlii, 3BMYai, TIEBHI PENiriiHI BipyBaHHs TOIIO. 3BiaAcH i
MparHeHHs 70 HaliOHAILHO-KYJIbTYPHOI ¥ HalllOHAJBHO-TEPUTOPIabHOT aBTOHOMIi, EKOHOMIYHOTO,
MTOJIITUYHOTO CYBEPEHITETY, CTBOPEHHS TPOMAJITHCHKOTO Y1 HAI[IOHAJIBHOTO CYCITIJILCTBA ep:kaBu. MorxHa
CTBEp/DKYBaTH, WIO JKUTTECTIIPOMOKHICTh, AaKTHBHICTh Hamii BHPIMIaJBHOIO MIpOI0 BH3HAYAETHCA
0COOJIMBOCTSIMM HaLIOHAJIBLHOI CBIZIOMOCTI 1 CAaMOCB1JOMOCTI.

TakoX BaXJIMBOI PHCOI0 IMOJNITUYHOI Hallii € 1i Cy0'€KTHICTh MOJIITUYHOI MisIbHOCTI. OCKIIBKH
BaXKO MiTiOpaTH OJHE Yy3arajdbHIOIOYEe BU3HAYCHHS MOHATTS «HAIS» JUIA BCIX JepXaB, BH3HAYUMO
TEOPETUYHI TTOJIOKEHHS, 1[0 MOXYTh OXapaKTepU3yBaTH OCHOBHI MOJIOXKEHHS «HAIii»: MPHHAIEKHICT IO
MEBHOTO €THOCY, CHIIBHOI iCTOPHYHOI A0JIi HOTO MPEACTaBHUKIB, CBOEPIAHOCTI, HEMOBTOPHOCTI XapakTepy,
TeMIepaMeHTy, MEHTAJIITETY, ICUXOJIOTIi, KyJIbTYpH Ta iH.. Buxoasum i3 mociimkeHOro Marepiary, MOXHa
BU3HAYWUTH CIIBBIIHOIIEHHS «HAIUD» Ta «HAIii IOJITHYHOI», J€ CHiJbHAa B [JaHUX BH3HAYEHHSIX:
IPOMaJIIHChKA TO3MWIIisL, 10 (OPMy€ TPOMAASHCHKE CYCHUILCTBO. BiMIHHE B CBOIO 4Yepry: «HAIlis
(hopMye€eThCS IITXOM aKTUBHOCTI HACeIIeHHS, 3aTy4eHHs Horo 110 mpoliecy popMyBaHHS KyJIbTYpH, 1CTOPI,
MOBH, a «TIOJITHYHA HaIlisD» (POPMY€EThCS Ha OCHOBI KOMIIETEHTHOCTI OKPEMHUX TPOMAISH Ta CYCIIJIHCTBA B
iioMy (TpOMajsiHCHKOT KOMITETEHTHOCTI): OCBIYEHICTh, Y4acTh Y BHOOPUOMY TMpPOIECi, BiINOBINaIbHICTh
3a JOJII0 Hamii, 3Iy4eHICTh 10 MPUAHATTS HONITHYHUX PillleHb, MOPANIbHICTh, HAIlIOHAIbHA CBIZJOMICTb.

' Crenmko, M. (2004). CyuacHuii eTam CTaHOBJICHHS YKPATHCHKOI IIOJTITHYHOT HAllii: XapaKTepHi 0COBIMBOCTI.
Cmpameziyna nanopama, 1, 84-90.

2 Crenmko, M. (2004). YkpaiHcbka TOJITHYHA HAIIis: IPOOIIEMH CTaHOBJIEHHS. [lonimuyHuii MeHedxcmenm, 1,
19-29.
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JloninpHO Hama i KPUTUYHO PO3TIISTHYTH OCOOJIUBOCTI TPOMAITHCHKOT KOMIIETEHTHOCTI B YKpaiHi B
CyYacHHX YMOBax BHYTPIIIHIX 1 30BHINIHIX BUKIWKIB HAaIIOHAIBHIN HE3QJICKHOCTI 3TiTHO IONEPEIHBO
HaBEJICHOI XapaKTEPUCTHKH IPOMAISTHCHKOI KOMIIETEHTHOCTI,

[o-nepmie, TpancdopmamiitHi mpouecu B YkpaiHi copusiii  (OpMYBaHHIO TPOMaASHCBKOTO
CyCHUIBbCTBA Bif mepiofy, sike micis [lomapandeBoi peBomrortii 2004 poxy mo Maiinany 2013-2014 crano
pyLIiEM, aKTUBHO CIPSMOBAaHMM BaKelIeM THCKY Ha BIAAy, TIPOMaIsHA CTald e(QEeKTHBHIIINMH,
cunpHiuMy. [lomiTuuni mponecu, mo BigOyBamucs B Ykpaini B 2013-2015 pokax, BIUIMHYJIM Ha
MiBUIICHHS PIBHSA TATPiOTU3MY TPOMAJSH, MOYYTTS iX HAI[iOHAIBHOI TIMHOCTI Ta BIAYYTTS MIHHOCTI
JepkaBu. Alle ajgeko He BCi MPeACTaBHUKA HOBOOOpaHOI BiIaaH, MPU3HAYEHI 3aBIIKH COIIaTLHUM JidhTaM
Ha BIJNOBiAaJbHI TOCAamU, OOpaHi JermyTaTamMH, Maid BiNNOBIJHY OCBITY, 3HaHHS, MOpaJIbHI SIKOCTI,
HeoOXimHI s BUKOHAHHSA BJAQJHUX MOBHOBaXeHb. 100TO, Oyaydd aKTUBHUMH 1 CIPOMOXXHUMH
IpoMaJsiHaMH, BUSBIIINCS HE3JaTHUMHM KaJpaMu y BiIagHoMy KepiBHUITBI. 1l]o mpu3Besno 1o HeodiKyBaHUX
micist 1Box pepomoniii (ITomapanueBoi pesomrounii 2004 poky Ta Peomromii I'igrocti 2013-2014 pokiB)
pe3yJbTaTiB Ta po34apyBaHb B CYCHUIBCTBI.

Ilo-nmpyre, 3amporieHHs iHO3eMHHUX (axiBIiB-KaapiB [UIsl NIPU3HAYEHHS HA BIAJHI KEpiBHI mocaau
MiATBEPDKYE IyMKY MPO T, IO Cepesi CaMUX TPOMAJISH, SIKi CIUIATHIIM IOpory couianbHy 1iny( «HebecHa
COTHSI») 3a YCYHEHHs aHTHHApPOJHOI BIaJW 3a KOMIICTEHTHICHUMHM IapamMeTpaMy (3HaHHsS, BMIHHA 1
MOpaJlb) CKJIaJHO BU3HAUYNTH KaHAWJATIB y BlaJHE KepiBHULUTBO. OKPEMUM MiATBEPIKCHHSIM € PE3yJIbTaTH
nistteHOCTI KabineTy MiHicTpiB mia kepiBHUIITBOM ApceHis SueHioka.

HacnipaBni He MOKHaA HE BpaxOBYBaTH OCOOJMBICThH MPOLEAYPH NpU3HAUCHHS B YKpaiHi Ha KepiBHI
BIagHI IOcazM He 3a JIONYHMM MOpSAKOM (OpPMyBaHHA KaIpoBOIO IIOTEHIIaldy, IPOBEICHHAM
KOHKYPCHOTO BiOOpy KanpiB (MEpUTOKPAaTHYHHM), a 3a TPUHIIUIIOM OCOOHMCTOI BiATaHOCTI JIifepoBi
noyiTHYHOT mapTii ab0 KOPHMOPAaTUBHUX KOPUCIMBUX IHTEPECIB OKPEMHX MOJITHYHHUX YIPYNOBaHb
(xBoTHMM). Asle HaBiTh NpU BpaxyBaHHI Ii€i OCOOIMBOCTI 3aJUILAETHCS AOCTATHHO MEPEKOHINBUM
BHCHOBOK IIPO T€, II0 B CAMOMY CYCIUIBCTBI IPH 3pOCTaHHI aKTUBHOTO IIPOTECTHOIO MOTEHIiany Opakye
IHTEeNIeKTyaJIbHOTO Ta MOPAJIHHOTO MOTEHITiATy, IO XapaKTepu3ye TPOMaISTHCHKY KOMIETEHTHICTh. T00TO,
He30aJaHCOBAHICTh CTPYKTYPHHUX €JIEMEHTIB TPOMaIsHCHKOI KOMIETEHTHOCTI Y MiJCYMKY NPHBOAMTEH 1O
HETaTUBHOTO Y HU3BKOTO PE3yJIbTaTy HAI[lOHAJIBHOTO 3POCTAHHS.

Jns OimbIn MEpeKOHIMBOTO BHCHOBKY PpO3TJISHEMO OCOOJIMBOCTI TPOSIBY OKPEMHX EJIEMEHTIB
IPOMaISIHCHKOT KOMIIETEHTHOCTI y CYCIUILHO-TIONITHYHOMY JKHTTi: MOPaJbHICHOTO, 1HTEIEKTYyaJIbHOTO Ta
nisuteHicHOro. Crim BpaxyBaTH, 110 0a30BUM KOMIIOHEHTOM BH3HAYEHHS PiBHS BIUIMBY CYCIUIBCTBAa Ha
BIIQAy TpU NPUHHATTI MOMITHYHHX pimenb € cr.3, 1.1 Konctutyuii Ykpainu, ne 4iTKo AeKiIapoBaHi
B3a€EMOBIJTHOCUHHY JIFOJIUHU, CYCHIIBCTBA 1 JepkaBu: «JIromuHa, ii )KUTTS 1 3M0POB’S, YECTh 1 TiIHICTb,
HEIOTOPKaHHICTh 1 Oe3meKka BU3HAIOTHCSA B YKpaiHi HAaHBHIIOKO comiaibHOIO LiHHICTIO. [IpaBa i cBoGOAM
JIFO/IMHHE Ta IX TapaHTil BU3HAYAIOT 3MICT i CIIPSIMOBAHICTB [JisSUIBHOCTI JICPIKABH. ...» .

Orxe, aHai3yeEMO OCOOJNMBOCTI MOPANBHICHOTO KOMIIOHEHTA CTPYKTYPH TPOMAASHCHKOI
KOMIIETEHTHOCTI. 3 OJHOTO OOKY, MOJITHYHI MpolecH, o BigOyBamucs B Ykpaini B 2013-2015 poxkax,
BIUTMHYJIM Ha IIiJBUIICHHS PIiBHSA NaTPiOTH3MY, MOYYTTS HAI[IOHAIBHOI TiMHOCTI, BIYYTTS IIHHOCTI
JepkaBu. AJle OHOYACHO HUHIMIHIN CTaH MOJMITHYHOI KYJIbTYpH YKPATHCHKOTO CYCHUIBCTBA 3aJTHIINAETHCS
HE BIJMOBIJHOIO CTaHAApTaM JEeMOKpaTii ydacTi, sKii TNpUTaMaHHAa aKTHBICTChbKA KyJbTypa. YUacTb
TPOMaAsiH y CYCHUIBHO-TIONITHYHOMY JKHTTI 0araro B 4YOMY 3yMOBJIEHA BIUIMBOM TaKHX HOJITHKO-
KyJIbTYpHUX (aKTOpiB, SK HU3bKAa TONITHYHA €(QEeKTHBHICTb Ta IHTEpeC HaCeleHHs [0 TOJITHKH,
HEJIOCTATHS MOJIITHYHA KOMIIETCHTHICTh, HU3bKUI PIBEHb JOBIPH TPOMASH SK OJUH JI0 OIHOIO, TaK 1 110
TPOMAJCHKHUX Ta JIEPXKaBHUX i1HCTUTYTIB; Opak IrpOMaAsSHCHKOI BiAMOBINAILHOCTI, CTIHKI MaTepHAIICTCHKI
YCTaHOBKHU, JOMiIHYBaHHS €KCTEpPHAJbHHX OpI€HTAIliif, MepeBakHa Opi€HTAIlil MacoBOi CBIIOMOCTI Ha
MaTepiaTiCTHYHI IIHHOCTI, a TaKOX HEBHCOKAa 3HAYYIIICTh I HACEJICHHS ITOJITHKO-TPOMAITHCHKIX
ninHocred. Ile miaTBep/pKYOTh OBIIOMIIEHHS PO MOCTIHHI KOPYIIIAHI CKaHIaIH, BUSBJICHHS BHIIA KiB
Xxa0apHULTBA, PEHAEPCHKUX 3aXOIUICHb OO0 €KTIB YyX0l NPUBAaTHOI BIIACHOCTI, 3POCTAaHHS 4HCIIA
morpaOyBaHp Ta maxpaiicTBa. ToMy MOXKHa 3HAWTH TOSCHEHHSA SIK y HHU3bKill MOpaJBHICHIN CKJIamoBiit
POMaJITHCHKOT KOMITETEHTHOCTI, TaK 1 y BILIMBI 30BHIIIHIX YNHHUKIB.

30BHIIIHIM YNHHHUK Ma€e CyNEepewINBHIA BIUIMB Ha mpouecH y chepi HanioHanbHOi KoHcomigamii. Ilo-
Trepie, OCHOBHI Cy0’€KTH JIFOTh MEPEBAKHO y BIACHUX IUIAX 1 BUXOISYH i3 MPUTAMaHHOI 1M JHMHAMIKH

! Koncrurynis Yipainu cr. 5. vn. 1, er. 38. vor. 11, cr. 69 ron. 111 (1996) (BepxosHa Paza Ykpainu). Bidomocmi
Bepxosnoi Paou Vkpainu, 30.
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PO3BUTKY, TIO-IpYTe, BOHW HAWITOMITHIIIIE BIIMBAIOTh HA Ti €JIEMEHTH-CKJIAI0BI HAIlIOHATBFHOI CBiIOMOCTI,
0 € TCHeTHYHO ONM3BKMMM 1T0 HUX. Tak 3aXimHi Mep’kaBW Ta IHCTUTYTH, a TaKoXX Pocis po3risgaroTsh
mpolec HallioHabHOT KOHcoMimanii B YKpaiHi mepmr 3a Bce Kpi3b NPU3MY YTBEPXKCHHS BIIACHHX
TCONONITHYHUX IHTEPECiB B KOHTEKCTI I100aIbHOr0 Ta CyOperioHaJbHOro cynepHuLTBa. BoHu nitoTs came
Ha CBOi CETMEHTH HaIliOHAIBHOI CBIIOMOCTI, 30KpeMa, 3axil 3MIITHIOE JEMOKPATHYHY CKIIAJOBY IPOIIECY
KoHcouifamii. B cBoro wepry, Pocis mocritroe eTaTUCTChKI Ta aBTOPUTApHI Hayaja yKpaiHChKOi CBIZIOMOCTI 1
BiJTOBIZHI iM CTPYKTYPH Ta MEXaHI3MH CYCIIIbHOI OpraHi3aii.

Crnig BHU3HATH, MO0 MOPAIBHICHUI KOMIIOHEHT CTPYKTypH TPOMAISHCHKOI KOMIIETEHTHOCTI B
YKPaiHCBKOMY CYCITUTECTBI Ma€ BPa3IUBY 1 CYIIEPEUWINBY XapaKTCPUCTHKY.

Hanmi po3risiHEMO iHTENeKTyalbHHH KOMIIOHEHT CTPYKTYPH TPOMAJISHCHKOI KOMIIETEHTHOCTI,
30KpeMa OCBIYEHICTh Ta MPaBOBY OOi3HAHICTh. 3HAHHSI YMHHOTO 3aKOHOJABCTBA Ta HOTO raimy3ed y CBOIO
yepry TNpUTaMaHHWN KOTHITUBHIM CKJIAAOBiM MpaBoBOi KoMIteTeHTHOCTi. Cepen TpoMaisH CydacHOi
YkpaiHu B yMOBax BHECCHHS MOCTIHHUX 3MiH B 3aKOHOJIABCTBO OUIBIIICTh HE B 3MO031 BJIACHUMH 3yCHJUISIMH
OMAaHyBaTH 3aKOHOJABCTBO Ta MOJINIUUTH CHUTyalil0o 3 TNpaBoBoio moiHdopmoBaHicTio. IIpaBoBe
pETYIIOBaHHS B YKPaiHCHKOMY COIiyMi 3IiHCHIOETBCS B YMOBaX HEBIAMOBITHOCTI MpaBOBili 00i3HAHOCTI
rpoMazsiH. Cepen po3NOBCIOKEHHX 3aco0iB 3abe3nedeHHs] iHGOPMOBAaHOCTI 1 MPOCBITHUIITBA,CBOOOAH
CJIOBA i IYMKHU B CYCIUILCTBI € 3aco0u MacoBoi indopmarii (3MI). Ha ceoroanimuiii gens 3MI B YkpaiHi €
JIOCUTH PO3TAITYKEHOIO0 CHCTEMOI0, aJie He 30BCIM ITOCIIIOBHOIO B 00’ €KTUBHOMY BHCBITJICHHI iH(OpMaIIii.
Ta naiiromoBHIIOIO mepemkozoio s 3abe3neyerns ceodoan 3MI e te, mo B YkpaiHi MOKK 1m0 BiACYTHI
HezanexHi cycninbHi 3MI. A penakuiiiHa mosithka npuBatHuX 3MI iHTeprperye iHdopmario y
BIJIMOBIAHOCTI 70 3aMOBJIEHb ii BiIacHWKA. YacTO BHKOPUCTOBYIOTHCS MaHIMyJSTUBHI TEXHOJOTII, SKi HE
CHPHUSAIOTh OCBIYEHOCTI Ta MPaBOBi KOMITETEHTHOCTi. Taka XapakTepHUCTHKa CTOCYEThCS B OUTBIINA 49K
MEHIII# Mipi iHTEepHET JKepell.

Hyxe cknangHo, a 3 1esKUX NUTaHb — MaiKe HEMOXKIIMBO JIFOAMHI B3arajii IIyKaTH COpaBeAINBOCTI B
cynax. Tpers rinka Biamu, Tak caMo SK i «4eTBepTa», baraTbMa MOKHOBIQIHUMHU 0COOAMH PO3TIIIAEThCS
SIK TIPUCITY KHHUIIS.

OxkpemMuM MpUKpUM (PaKTOM CTaNIO MOBIJOMIICHHS TOCTIIHUKIB MPO BKpai HU3BKHUI PiBEHb 3HAHHS
rpomansHamu ( maibke 50% ommranux) 3micty Korcrutymii Ykpaiam. Toxk omiHKa ocBideHOCTI Ta
MMOIH(OPMOBAHOCTI TPOMAJAH SIK BaKJIMBUI 1HTEIEKTYaJIbHUH KOMIIOHEHT CTPYKTYpH TPOMAISHCHKOL
KOMIIETEHTHOCTI HE € ONTUMICTHYHOK. | me mpu ToMy, IO MiABHIICHHS MPaBOBOi KOMIETEHTHOCTI
rpoMansiH, (OPMyBaHHS y HUX MOTHBAIlii 1 TOTOBHOCTI JO 3aJIy4eHHsS y OOrOBOPEHHI Ta MPOBEACHHI
HEeBIOKIangHUX pedopM y KpaiHi € HaWBaXIMBIIIMMH YUHHUKAMH, AKi MiIBHIIYIOTH O€3MEKy Cy4acHOTO
YKpaiHCHKOT'O COLiyMY.

Y3aranpHIOIOUN aHai3 OCOOJIMBOCTEH MPOSBY OKPEMUX KOMIIOHEHTIB CTPYKTYpH TPOMAaASHCHKOI
KOMIIETEHTHOCTI, CJil BU3HATH MOIEPeNHi BUCHOBOK NMPO HE30aTaHCOBAHICTh CTPYKTYPHUX €JIEMEHTIB
TPOMASTHCHKOI KOMIIETEHTHOCTI Ta HAHOUTBIIUN MPOSB aKTHUBICTCHKOTO MiSUTBHICHOTO CKiIamgHmka. Lle
MOSICHIOE TOH (haKT, 10 TPOMaJSHU YKpaiHu 3[1aTHI JI0 3MiH 1 IPOBeJeHHS pedopM, ajie HeoOXiTHUX 3HAHb
1 MOpaJTFHUX PETYIIATOPIB IO KOHCTPYKTHUBHOTO iX 3MICHCHHS HE BUCTAYaE.

ITocTtae axkTyalbHMM BHW3HAYCHHS MEXaHI3MIB IIBUINCHHS TPOMAISIHCHKOI KOMIICTGHTHOCTI B
YaCTUHI OCBIYEHOCTI i MOPAJIBHOCTI SIK BayKIMBUX KOMIIOHEHTIB 30a71aHCOBaHOCTI 3 aKTUBHICTIO.

Cepen MexaHI3MIB TiIBUIIEHHS TPOMAaJSHCHKOT KOMIIETEHTHOCTI Ba)KJIMBE MiCIle, HA HAIl MOTJIA/,
HaJICKHUTh CHCTeMi ocBiTH. CHCTeMa OCBITH IMOBHHHA HE TiJIBKH TOTYBATH JIOACH IO KUTTS Y TIPABOBOMY
CYCHUIBCTBI, @ i 1 CTBOPIOBATH L€ CYCIHiJIBCTBO i1 JIepXKaBy HUIIXOM (POpMYyBaHHs HAacCTAaHOB Ha CBIIOMY
y4acTh CyO0’ €KTIB MPAaBOBOTO BHXOBAaHHS Yy 3arallbHOJIEP)KABHUX Ta 3aralbHOCYCIIJIBHHX CcIpaBaxX. Y
3B’S3Ky 3 WM, IIeped CYCIJILCTBOM 1 BIAMOBIMHO Tepen IeJaroraMd ITOCTAlOTh TaKi 3aBIaHHS:
pedopMyBaHHS CyCHIJILCTBO3HABUOI 1 MPAaBOBOI OCBITH; CTAHOBJIGHHS CHUCTEMH I'POMAJSTHCHKOI OCBITH;
€THYHE, IPAaBOBE BUXOBAHHS IIKOJISIPIiB TA CTYIEHTIB K IPOMasiH YKpaiHu; BUXOBaHHS 00’ €KTIB HABYAHHS
Ha OCHOBI I[IHHOCTEH JEMOKPATWYHOTO CYCHIIIbCTBA; aJamlTallis IIKOJISAPIB Ta CTYACHTIB JO Cy4acHOTO
KUTTSA. OCKUTBKH MOJIONb SK CHUTPHOTAa OCOOHMCTOCTEH, IO PO3BHBAIOTHCS, — II€ HAWOIIBIN NUHAMIYHA,
EHepriiiHa 1 KPUTUYHO MHCJISYA YaCTHHA CYCIIBCTBA, MOJIOJIA TeHepallis Hallil. Yce OUIbll aKTyaabHHUM 1
HEOOXiHUM TOCTAaE 3aBAaHHs JepKaBU, CYCIJILCTBA BUXOBATH TaKy MOJIOIb, SIKa MOKE MOEJHATH TypOOTY
PO CBOKO JTOJTIO 3 BiJIIIOBINATBHICTIO 32 PO3BUTOK KpaiHH, 3a0€3MEeYNTH aKTUBHY OCOOHCTY Y4acTh.

He ™eHm BaXIMBHM MeXaHI3MOM WiABHINEHHS TPOMAISHCHKOI KOMIIETEHTHOCTI € TIpOIec
3TypTOBAHOCTI HApOJy B €AMHY Halilo, IO CTajla HarajJbHOIO MpOoOJeMoIo B cydacHidl YkpaiHi, moTpe0oro
MIOITYKY HUIAXiB 1 MeXaHi3MiB KOHCONiJalii Ta JeMOKpaTH3allil MOJIeTHIYHOTO CYCIiIbCTBA. Takox €
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HEOOXiMHWM: 3MII[HEHHS JepXKaBHOiI 1 HAIOHAIEHOI €IHOCTI, 3a0e3Me4YeHHs MIKETHIYHOTO MHUpY,
CYCHUTBHOI 1HTETparlii MpeACTaBHUKIB €THIYHUX CHUTBHOT, PO3BUTKY YHIKAIBHUX €THIYHUX IMEHTUIHOCTEH
B KOHTEKCTI IIJTICHOT 3arajibHOYKPaiHCHKOT 1ICHTUYHOCTI, JIKBIAI]l 3aTPO3H CerapaTu3My.

Ockinbky TMepeBakHA KiJBbKICTb MOJMITHYHOTO Kiacy B YKpaiHi 3aJIMIIA€ThCA aqMiHICTPATHBHO-
MOJITHYHO ~ PEHTOOPIETOBAHOIO, BHUKOPHUCTOBYIOUM aaMIiHICTPATUBHO-KEPIBHI BIAAHI Ba)Kem s
ocobucroro 30araueHHs, BiJOyBacThCs yHOBUIbHEHHS peopM B KpaiHi. CamMe TOMY BaXKIIMBO TOMIAPIOBATH
MpolecH AeUeHTpali3alii ynpaBIiHHS, 1i€BY IPOMaICbKY EKCIIePTHU3Y YIPaBIIHCHKUX pillieHb Ta OLIHKY iX
HACJIJKIB, [0 MaKCHMAJIbHO PO3IMIUPUTH MOXIMBOCTI JEMOKPAaTUYHOTO BIUIMBY Ha BCi mporec. Takum
YUHOM, OpTraHi3aIlisl TePUTOpiaIbHUX TPOMaj, TisSIBHICTh TPOMAIISH, SKi CTAaHYTh MO3UTUBHUM IPHUKIAIOM
IUTSL IHIIMX TPOMAJIsSiH, CTBOPSITH MOKITUBICTh BUKOHAHHSI BUIIE03HAYCHHX 3aBlaHb. Lle BiqoOpas3uTs mporiec
YIIOCKOHAJICHHS Ta 30aJaHCyBaHHS CTPYKTYPHHX €JIEMEHTiB IPOMAJSHCHKOI KOMIETEHTHOCTI. SIKImo e
MPOLIEC YCIIIIHO MPOIOBKHUTHCS, MOXKHA CIIOIBAaTUCS HA Te, 10 KPUTHYHA Maca KOMIETEHTHHX TPOMAIISH
NpU HaNaro/KeHHI SIKICHOTO BiOOpY KajipiB Oyae CnpoMokHa 3a0e3NeunTH YCHIIIHE JepKaBHE
yIpaBIliHHS Ta PO3BUTOK YKPaiHCHKOI'O CYCHIJILCTBA, SIKE HAOyAe SIKOCTEH MOMITHYHOT HaIlil.

MokHa CTBEpIUKYBATH, IO JKATTECIIPOMOKHICTH YKpPAlHCBKOi HaIlil BHPIMIAIGHOIO MipOIO
BU3HAUUTHCS TPOMAISHCHKOIO KOMIIETEHTHICTIO, siIKa O(QOPMIIOETHCS SIK HEOOXiTHICTh B HaIliOHANBHIN
CBiZIOMOCTI TPOMaJSIH B CYy4aCHHX CKJIQJIHUX BUNPOOYBaHHIX CYBEPEHHOCTI 1 Iep>KaBHOT HE3aJI€KHOCTI.
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HEOTEXHOKPATHU3M B IIPOBJIEMHOMY I1OJII
IHOJITNYHOI HAYKH APYT'OI IOJIOBUHH
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NEOTECHNOCRATISM IN THE PROBLEM FIELD
OF POLITICAL SCIENCE OF THE SECOND HALF
OF THE TWENTIETH CENTURY

In the article the development of technocracy in the second half of the twentieth century is
considered, the problems of binary periodization of this direction of political thought is analyzed.
Neotechnocratism revealed through conceptualization in theories of post-industrial society,
information society and the rule of experts.

The author argues that in the second half of the twentieth century the idea of political
domination of technocrats had transformed; in the concepts of researchers of this period
technocrats lose characteristics of institutional unity, it is rather about technocratic nature of the
political and administrative reality than about the groups of people who claim to achieve a
power.

Research achievements of D.Bell and E.Toffler suggests the possibility of applying the provisions
of neotechnocratism to the theoretical analysis of political practice and distinguishing the
tendencies of political transformations of our time.

Key words: technocratism, neotechnocratism, technocrat, the theory of post-industrial society,
rationality.

Ines mpo mpuxin 10 BIayu TEXHOKPATIB Hapa3i mepexuBae HOBUH MiAHOM — B MyOIiYHOMY JUCKYpCl
HU3KHU KpaiH, cepel SKuX 1 YKpaina, MOCTyM0eThCsS HEOOXITHICTh TEXHOKPATHIHOTO TIOBOPOTY y TTOJITHIII.
Age yacTo moaiOHI TBEPIKEHHS 32 CBOEIO CYTTIO € B 3HAYHIN Mipi MOMYIICTCHKUMH, aJKe 3HaYHA YaCTHHA
JIOZICH OMEepye TEPMIHOM «TEXHOKpATis» 0€3 YITKOr0 YCBIJJOMJICHHS HOrO CMHUCJIOBOTO HABaHTAXKCHHS.
BiamoBinHO, aKTyaapHOIO € TMpoOiieMa BUBYCHHS TEXHOKPATH3MY SIK HaINpsAMy MOJNITHYHOI IYMKH Ta
0COOJIUBOCTEH CBOJIIOIIT OT0 KOHIICTITyaJIbHUX 3acajl.

MerToro cTarTi € AOCHiIKEHHS €BOMIONii TEXHOKPATUYHUX el y npyrid mosnoBuHi XX CTOMNITTS,
30KpeMa B paMKax HEOTEXHOKPATHU3MYy SIK HOBOT'O €TaIly PO3BHUTKY YSBJIECHBb IPO MICLE Ta MEPCHEKTHBU
TEXHOKPATIB B TIOJITUYHIN CHCTEMI CYyJacHOCTI.

C.B. MakeeB y cBOeMy icTOpHKO-(IIOCOPCHKOMY aHajdi3i PO3BHTKY TEXHOKPAaTHYHHX iJeH
BHOKPEMIIIOE YOTHPH €TAIM: «IOK/IACHYHHIA, KIACHUHMI, HEOKIACHYHHI Ta NOCTHeOK1IacHuHmit»y'. Ha
MIepIIOMy 3 O3HAYCHUX €TalliB BiAOyBaeThcs (POpMyBaHHS CHCTEMH TEOPETHIHHX IEPEAYMOB Ta IiTXOIIB
JI0 TPaKTyBaHHS poJii TeXHIKH B cycmibHOMY po3BUTKY (Ilmaton, ®.bekon. K.-A. Cen-Cimon, O.KoHr);
KJIAaCUYHUH TEpiof PO3BUTKY TEXHOKPAaTHYHHX ided MakeeB acowliloe 3 pPo3poOKOI0 OCHOBHHX
KOHLIENITYaIbHUX 3acajJl TEXHOKPAaTH3My, 30KpeMa LEHTpalbHOi igei mpo Biaxy B CYCHUIBCTBI, fKa
crMpaeThest Ha TipodeciiiHi 3HaHHS Ta KOMITETEHIIII0, a TAKOXK CIIPSIMYyBaHHS HA 3aMiHy MOJIITHYHHUX PillleHb
texHiunumu (T.Bebnen, JIx. bropxem). Ineanom HeOTEXHOKpaTHYHOTO €Taly AOCTIAHUK Ha3UBa€e iaero
CTBOPEHHS PO3BHHYTOTO IHAYCTPIQJIBHOIO CYCHUIBCTBA OJIATOACHCTBA HA OCHOBI BIIPOBAKCHHS
e(heKTMBHUX TEXHOJIOTI Ta HAYKOBOi paIlioHambHOCTI B cycmimbHi mporecu (P. Apon, V. Pocroy,
Ix. K. T'enbpeiit, 36. bxesincekuit). [loctHeokpatnunuii eranm MakeeB OB’ s3ye i3 KiHIeM XX-1T049aTKOM
XXI cTomiTTs Ta XapakTepu3ye HacamIiepe yepe3 HOBi TEOPETHYHI PUCH, 3yMOBIIEH] MOCTIHIYCTPiaIbHOO
peansHicTIO (. bemn, E. Toddnep, I1. dpaxep).

! Maxees, C.B. (2008). Konyenyuu mexnokpamusma: ucmopuxo-gunocogpckuii ananus. Mockaa, 56.

84



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 3 Issue 3 2016

Xoua pO3IJsIHYTa MEPiOAN3allisl aneiioe B MEpLly Yepry A0 aHali3y TEXHOKpPATH3My 3 TOUKH 30pY
icropuko-(hiTocoPpchbKOTO MAXOMY, BAPTO BiI3BHAYNTH, IO 3arajibHa cXeMa TPHhOX-CTAITHOTO IMOAUTY 9acTo
3yCTpIHAETBCSA 1 B PO3TJISIII TEXHOKPATH3MY Y IUIOMIMHI moiiTmyHO1 Teopii. Ilpore, neranbHuil aHamis
npoOJeMaTHKH €BOJIOLI] TEXHOKPAaTU3My B MOMITHYHIA aymmi XX CTONITTA JO3BOJISIE TOBOPHTH IPO
JIOTIUTBHICTh BUKOPUCTaHHS OIHAPHOTO TMOAUTY — BIIOKPEMIJICHHS TEOPid PO3BHUHYTOTO I1HIYCTPiaIbHOTO
CYCHUIBCTBA BiJl KJIACHYHOTO €Taly pO3BUTKY TEXHOKPATU3MY € YMOBHHUM Ta METOJOJIOTIYHO He
BUMNPABIaHUM, OCKUIBKM 0OWIBa €Tald 3a CBOEI0 CYTTIO XapaKTepHU3YIOThCS AOMIHYBaHHSIM
IHAyCTpiaMbHUX Teopi. Buxonsum i3 o03HAYeHOI JIOTiKM, J0 HEOTEXHOKPATUYHHUX TEOpid JOpPEedHO
3apaxoByBaTH KOHIENTyabHUH nopodok /. bemna, E. Toddiepa, 36. bxxesuncrkoro, I1. JIpakepa.

[IpencraBHUKU HEOTEXHOKPATU3MY Y CBOIX KOHIENTYaJbHHUX PO3POOKax MiliiMaliid BCIO KIIIOYOBY
MpOoOJIEMATHKy TOJITHYHOI HAYKHA JIPYTroi MOJIOBHHH XX CTOMITTS: Hpobiemu TpaHcopMallil BIaJIHUX
BIIHOCHH, TIOSBH Ta POJIi HOBHUX TEXHOJOTIYHHUX OOCTaBWH YIMPaBIiHHSA, KOMYHIKaIliIMHUX KaHAJiB,
(dbopMyBaHHS Ta 30UIBIIEHHS POJIi HOBUX MONITHYHHX akTopiB (Hampukiaa, THK) Tomo. B.A. Konunos
HaroJIoUuIy€ Ha TOMY, IO «TOJIOBHOIO TEOPi€l0 Ipyroi mojoBMHH XX CTONITTS, IO YOCOOJIOBajia HOBHUH
CTaH TEXHOJOTIYHOTO JIeTePMiHI3MYy Ta HEOTEeXHOKpaTusMy, Oyia Teopis MOCTIHAYCTPiadbHOTO
CYCIIILCTBA»', MpOTE 10 TEXHOKPATHYHHX TEOpili JAHOTO Mepiofy BiJHOCATH TAKOXK KOHIEII]
iHpopMaLiiiHOrO CycminecTBa Ta eKcrepTokparii. OCHOBHI TEOPETHYHI MOIENi HEOTEXHOKPATH3MY
MIPENICTaBICHI B TEOPISX «IMOCTIHAYCTpialbHOrO cycmiabcTBay Jl. bemnma, «cymepiHmycTpialbHOTO
cycuinberBay (Tpetroi xBuiti) E. Todduepa, «TrexHOTpOHHOTO CycCHiibcTBa» 30. BiKE3MHCHKOTO, «IIOCT-
KaImiTaTicCTUYHOro cycminbeTBa» [1. JIpakepa.

Buxigaum B Teopii [l. bemna € moctynaT mpo HOBI puicH, SKi XapaKTepH3YIOTh MOCTIHAYCTpiaibHe
CYyCHUIBCTBO B ITUIOMY: IIEHTpaJbHA POJb TEOPETUYHOTO 3HAHHSA (TOJJOBHUM YHHOM B SKOCTI OCHOBH
TEXHOJIOT1YHMX 1HHOBAIli), CTBOPEHHsS HOBOi I1HTEJNEKTyaJbHOI TEXHOJIOTIl (BUKOPHCTAaHHS HOBITHIX
METOAOJIOTIYHUX PO3pOOOK B paMKax BHpIlIEHHS MpoOiieM y pi3HUX cdepax), 3pocTaHHS KiIacy HOCIiB
3HaHHSA (30KpeMa — KJIACy TEeXHIYHMX CHeIiallicTiB Ta mpodecioHaliB), mepexij BiJ BUPOOHHUIITBA TOBApiB
JI0 BUPOOHMIITBA TOCITYT, 3MiHH B XapakTepi mpaii (B3aEMOJIii «JTI0IMHA-TIPHPOIa» B JOIHIYCTPIaTbHOMY,
«JIIOIMHA-TIEPETBOPEHA MPHPOJa» B IHAYCTpIaIbHOMY, <«JIIOAMHA-TIONNHA» B MOCTIHIYCTPiaJbHOMY
CYCIIIJILCTBI), POJb JKIHOK (IIMPOKI MOXIIMBOCTI 3aHHATOCTI JJIS JKIHOK), HayKa JOCATAE€ CBOTO 3PiIOro
CTaHy, CUTYCH SIK IOJITHYHI OAWHMII (KJIACH 1 CTpaTH 3MINTYIOTHCSA B (DOKYCl TOCITIKEHB), MEpUTOKpATis
TOIIIO.

Sk yxe 3a3Hadanoch, [l. bexn roBopuTh mpo 3MiHM B coUianbHIA CTPYKTYpi MOCTIHAYCTPiaJbHOTO
cycminbcTBa. Ha mpukmami amepukaHchbkoi Monedi BiH (OPMyIIOE HACTYMHY CXEMy COIalbHOL
CTPYKTYpH’:

1L Cmamycni epynu: sice cmpamugbikayii 6y0yemuvcs Ha 3HAHHI - 20pu3oHmanvhi cmpykmypu ( A.
Kmac mpodecionaniB — gotupu BepcTBH (HayKOBa, TEXHONOTIYHA (MPUKIAMHI THUMW 3HAHB: IHXKEHEPHI,
€KOHOMIYHI, MEIWYHi), aaMiHICTpaTHBHA, KYJIbTYpOJIOTidYHA (XYIOXKHS Ta peliriiiHa IisIbHICTE)); b.
Texnikn Ta HamiBnpodecionann; B. CriyxOoBui Ta poOitHuku Ttoprimi; [. PemicHuku Ta
HamiBKBaJTi(hikoBaHi pOOITHUKHU («CHUHI KPaBaTKM»))

1l. Cumycni epynu: cghep 3acmocysanus npogeciinoi disnbHocmi - eepmuxaivhi cmpykmypu (A.
ExonomivHi mianpuemcTBa Ta Komepiiiiai ¢pipmu; b. Ypsa (ropunnvHa Ta agMiHicTpaTHBHA OIOPOKpATis);
B. VHiBepcuTeTn Ta HayKOBO-IOCTHiHUIBKI iHCTHTYTH; . ComianbsHa cdepa (mikapHi i T.4.); . BilficbkoBi)

1II. Koumponowua cucmema: nonimuuna opeawniszayis cycnitecmea (A. Bummii emenon Buamu (1.
Anapar npesunenta; 2. Jlizepu 3axonoxasuoi Biaau; 3. KepiBHuku Oropokparii; 4. Buie BiiicbkoBe
kepiBHUITBO); b. [omitTuyni rpynu: coniansHi 06’eananus Ta rpynu Tucky (1. [laprii; 2. Enitu (Haykosa,
akajeMidHa, JioBa, BilickkoBa); 3. MoOumizoBaHi rpynu (QyHKIIOHANBHI TpPyHH, €THIYHI TpYIH,
BY3bKOHAIPAaBIICHI TPYIIN).

KoHuenT 3HaHHS SIK KJIIOYOBA KaTEropist Ui PO3yMiHHS TEXHOKPATHYHOI CTOPOHH IOJITHKH B
yMoOBax iHgycTpianbHOro cycminberBa y /Jl. benna Tak um iHakimie BH3Ha4yae BCIO HAINPaBIEHICTh HOTO
teopii. JlocmiaHUK TOBOPHTH, IO, OCKUTBKH MOCTIHAYCTpiaJbHE CYCIUIECTBO 30UTBIIY€E Bary TEXHIYHOTO
KOMIIOHEHTY 3HaHb, JJI1 TEXHOKPATIB 3’SBJISIETHCS HEOOXITHICTh BCTYNMATH B KOHKYPEHIII0 abo CO3 3

' Kombios, B.A. (2006). HeoTeXHOKpaTHs: HPOIOJIKEHHE HOMCKA COLMATBHOTO HIeana B IPOOIEMHOM MoJe
TEXHOJOTUYECKOT0 JIETEPMUHN3MA (TEOPHsI MOCTHHAYCTPUAIIBHOTO 001ecTBa). [ ymanimapnui yaconuc.
<http://nbuv.gov.ua/UJRN/gumc 2006 4 6> (2016, 6epesensb, 14).

% bem, J1. (2004). I psadywee nocmundycmpuansioe o6uecmeo. Onvim coyUansHO20 RPOSHOSUPOBAHUSL.
Mocksa: Axagemus, 500-501.
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MOJITHKaMHU. B IbOMY KOHTEKCTI BaKIMBUM € NPABHWJIBHE PO3YMIHHSA HaBAaHTA)KEHHS CIOBA «TEXHOKPAT»,
skuit 'y Hbhoro Bkimamae /JI. bemn. [lo-mepmie, BiH HasuBae (paHiry3pkuii TepMiH “technicien” OimbIr
JNOpPEYHHM, aHDX aHTJifcbkui “‘technician”, apke CMHCH TEPHIOTO 3HAYHO IMUPHIMKA — «ITiArOTOBJICHHUH
CHCIANIICT B MPHKJIATHUX HayKax»l. [o-mpyre, nocCHigHMK amemtoe a0 HEOOXiHOCTI YiTKOTOo
pO3MEXyBaHHS JBOX BHIIB TEXHIYHOI IHTETITEHINI: «TexHigHOTO cremianicta (“technicien), koTpwmit
OTOTOXKHIOETBCS i3 3aCTOCYBAHHSAM 3HAHbB, 1 TEXHOKPATa, KOTPHil 3aliMaeThes 3ailicHeHHsM BIaam» . CyTh
LBOIO PO3MEXKYBaHHSI — B TOMY, II0 XOYa TEXHIYHI 3HAHHS € HEOOXiTHMM KOMIIOHEHTOM MPHUHHATTS
MOJITUYHUX PillleHb, TEXHOKPAT SK HOJITUYHUI aKTOp 3aBXKIOH Cepell CBOIX XapaKTEPUCTHK MAa€ TaKOX
TIeBHI IMOJITHYHI MIHHOCTI Ta IHTEPECH, 110 HE 3aBXKIN MOXKYTh OyTH BU3HAYCHI TEXHIYHUMHU KaTETOPisIMH.

Bimnosinno, B Teopii [I. bennma TexHokpaTisi mocrae sk HOBa cuila, SKa OOyMOBIIOE IepeOdir
MIOJIITUYHUX TIpoIeciB Ta (opMyBaHHS BIANOBITHUX pillleHb, ajie 0e3 Ti€l PUCH, MPO SKYy TOBOPUIH
aroJIOTeTH KJIACMYHOTO TEXHOKPATU3My — JOCHIJHMK BHU3HA€, IO HayKa CTaja HOBOIO OGOPMIICHOIO
CHJIOIO, TIPOTE IHCTUTYLIHHO TOBOPUTH TPO ii TOMOTeHHICTH (1 c(hOPMOBAHICTh HAYKOBIIIB, TEXHOKPATIB, SIK
MOJIITUYHOT TPYINHU) OKH HE JOBOAMTHCA. JIOCHITHUK JOBOAMTH, IO «B MOCTIHAYCTIANILHOMY CYCIiIbCTBI
TEXHIYHI 3HaHHSI CTalOTh OCHOBOK), a OCBiTa — 3acO0OM JOCATHEHHS BIaad; Ti (emiTapHa dYacTHHA
CYCIIILCTBA), XTO BHCYBA€ThCS HA MEPINMil IUIaH, NpPEACTAaBIEHi JOCIHIIHMKAMH Ta BUCHMMH» . B
MOJITHYHINA MPAKTHUL, K yXKe 3a3Ha4aoch, y4eHi He AII0Th K MOHONITHA IPpyIa, Ta 4acTO HOEAHYIOTHCS 3
pI3HUMM YacTHHAMHM IHIIMX eNIT (SK Npukiaaa, bemn roBopuTh Mpo MOXIMBI albsSHCH TAaKUX TPYH 5K
BiMiCHKOBI, yueHi Ta miampuemiii — “the” military, “the” scientists, “the” business class). Brienus poii
HAYKOBOi CHUILHOTH Yy TPUHHATTI MOJNITHYHUX pimeHs J[. bemn HaBOOWTh Ha MPHKIAAI YUCICHHUX
nociimauekux opradizanid B CIIIA, 3okpema xopmopamii PEHJI. HaiiBawumsimii pimeHHs OyIyTh
IpUAMAaTUCs yPsiioM, IpOTe 0a3yBaTUMYThCS Ha YMCIEHHUX JOCIIKEHHSM Ta MporHosax. IIpencraBHuku
HOBOT TEXHOKPATHYHOI €JiTH, 3aBASKH BUKOPHCTAHHIO CHCTEMHOTO aHalli3y, JIHIHHOTO MporpamyBaHHS,
mporpaMyBaHHsl OIO/KETy Ta IHIIMX METOHiB, MOYadd BiJirpaBaTH NpPOBIIHY poib B (OpMyBaHHI
MepeyMOB TONMITHYHUX BIIOA0OAHb, SIKIIO HAaBiTh HE BJIACHE caMOro 30epeeHHs Biaau. BimmoimHo,
MIOCTIHAYCTpialbHA TIONITUYHA PEANBHICTh, SK 1 BCi ceph KATTEISUIBHOCTI, 0a3yBaTHMEThCS Ha
pauioHaIbHOCTI, IIaHYBaHHI Ta NepeadaueHHI.

AHaI3yH0UM TEXHOJOTIYHI KOMITOHEHTH (OPMYBaHHS MOCTIHAYCTpiaJbHOTO CycHiiabcTBa, . bemn
Bi/IMiYae ermoxajibHE 3HAYCHHS TIOSBH SACPHOI 30p0i, KIABIITHOTO KOMIT'IOTEpa Ta HAYKH KiOCpHETHKH:
«IKIO sigepHa Oomba IoBela MOTYTHICTh YMCTOI (i3UKH, TO TOEIHAHHS KOMIT'IOTepa 1 KiOepHETHUKH
BIIKpUIO IIIAX HOBil «cycmimemiit Qisuuin»’. HoBa iHTeleKTyanbHa TEXHOJIOTiS, TAKHM UHHOM,
IIPUXOAUTH Ha 3MiHY MallMHHII TEXHOJIOTII, 110 NaHyBaJa B nonepez[m enoxu. [i rosoBHa MeTa — BTinmUTH
MPIIO «COIIaTbHOTO aNXiMiKa: «BIOPSAKYBATH» MacoBe CyCHlJII)CTBO» Mnetbest Ipo BUKOPHCTAHHS HOBHX
MaTeMaTHYHUX Ta EKOHOMIYHMX METOIIB (HANpHUKIa, KOMIT IOTEPHOrO JiHIHHOTO MpOorpaMyBaHHS) Ha
eTam po3poOKH MONITHYHUX pimeHb. PakTu4HO, MOBa iiae mpo (GOPMYyBaHHS yMOB ISl PalliOHAIHHOTO
YIIpaBIiHASA TOJITHIHUM opraHizMoM. J[. Peli3sMeH ToBopuTh mMpo Te, Mo y BUMAIKY (HOPMYBaHHS BJIACHE
TEXHOKPATHUYHOTO CYCHiNBCTBA, 3a [I. BermoM, «rmomiTiKa sIK Taka 3HUKHE, OCKUIBKH BCi MpodiemMu OyIyTh
BUpIIlyBaTH eKcnepTu»®, MpoTe TEOpeTHK MOCTiHAyCTPiaibHOTO CYCIIILCTBA CaM CIIPOCTOBYE TaKy
BIpOTiTHICTD.

Buokpemiioroun  paliOHaNBHICTE  SIK  ONHY 3 TOJIOBHHX  XapaKTEPUCTHK  JIOMIHYBaHHS
TEXHOKpPATUYHHUX Hauyan B modiTuii, JI. bemn Bu3Hae 1 neski npoOaeMHI MOMEHTH TIOJIIOHOT apryMeHTaIlii.
«IlonmiTuka, B TOMy CMHCHi, SIK MH I po3yMieMo, 3aBXIM BUIEpEIXA€ pallioHaJbHE 1 4acTo Hae 3 HUM
BpO3pi3.. PalioHaIbHICTh SIK METa HAIITOBXYEThCS Ha HETEPIUMICTh TOJITHKU — MOJITUKU 1HTEpECiB Ta

"Benn, [I. (2004). Ipadywee nocmundycmpuansioe obuecnmeo. Onvim coyuanbHo20 npoeHO3UPOSaHs.
Mocksa: Axagemus, 101.

2 bem, JI. (2004). I} pAoyugee nocmuHoycmpuaisbrHoe oobugecmso. Onvim coyuanbHO20 NPOSHO3UPOBAHUAL.
Mocksa: Akagemus, 104.

3 Bemn, [1. (2004). I padywee nocmundycmpuanshoe o6uecmso. Onvim coyUansHO20 NPOSHOIUPOBAHUSL.
Mocksa: Akagemus, 481.

* bemn, JI. (2004). I psdywee nocmundycmpuansioe o6uecmeo. Onvim coyUATbHO20 RPOSHOIUPOBAHUSL.
Mocksa: Akamemus, 466.

> Ben, J1. (2004). Ipadywee nocmundycmpuansioe o6uecmso. Onvim coyUanbHO20 RPOSHOIUPOBAHUSL.
MockBa: Akagemust, 43.

6 Reisman, D.A. (2012). The Social Economics of Thorstein Veblen. Cheltenham: Edward Elgar, 246.
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HOMTUKKA  €MOIIii» . BinmoBinHO, BW3Hae MOCHIAHWK, TOJITHYHA CHCTEMa IOCTiHIYCTPIalIbHOTO
CyCHUIbCTBA HIKOIHM HE 3MOXKE CTATH MOBHICTIO TEXHOKPATHYHOIO, MPOTE TEXHOKPATH (B HAHIIHPIIOMY
3HAYCHHI IIHOTO0 TEPMiHY) OYIyTh OCHOBHUM JDKEPEIIOM HOBOBBEICHB, IO B CBOIO YEpry BHU3HAUATHME
HanpaBJICHICTh MOJITHYHOTO Po3BUTKY. Tak, [[. bemn roBoputh mpo e€Toc Haykd B MOCTiHAYCTPialbHOMY
CYCHUIBCTBI 3a aHAJIOTIEI0 3 €TOCOM TMPOTECTAHTCHKOI €THKHM B KammiTami3mi (BiAMOBIZHO — B 3aXiIHUX
OypKya3HHX CYCHUIBCTBaxX), Ta IJCEI0 COLIaNi3My B PaasHCbKOMY CYCIUIBCTBI. XO0da JBI OCTaHHI imei
cKopiie HaOyau B peanbHOCTI 1A€0JIOTiYHOTO 3a0apBiIeHHs, TOCTIIHUK TOBOPHUTH MPO T, 110 HayKa Hapasi
€ pETbHUM PYIIIHHAM (PaKTOPOM PO3BHTKY BCiX CYyCIUTFHUX CUCTEM, B TOMY YHCIIi 1 MOITHYHOI.

Cepen mormsiaiB aBTopa « Tpersoi xBuii» E. Toddiaepa € ixei, sxi B 3HaYHIN Mipi HE CIIBIIATAIOTh 13
0aueHHSIM aHaJIOTiYHOI MPOOJIEMATHUKU Yy IHIIMX TEOPETHKIB MOCTIHIYCTPIaIbHOTO CYCHUILCTBA (CaM JKe
JOCTITHAK 1HKOJM TOCIYTOBYBaBCS TEPMIHOM «CYIEPiHIYyCTpiallbHE CYCIIJIBCTBO»), T€ X CTOCYETHCA i
TEXHOKPATHYHOI CKIAAoBOi HOro BUEHHS. 30KpeMa, aHATI3yIoYH OCOOIMBOCTI MOJITHUYHUX BJIAJHHUX
IMOBHOBa)KEHb KOXKHOI 13 XBWJIb, BiH BIJHOCUTh TEXHOKpATIIO came JI0 peayibHOCTI [pyroi xBuii, ToOTO
iHAyCcTpiaJbHOTO cycminbeTBa. [Ipo mpuynHM MoxiOHOT KOHIENTYyallizamii MOJITHYHOI POl TEXHOKPATIB Ta
MEPCIEKTUBH OCTAaHHIX B yMOBaX HOBOC()OPMOBaHOI CyCHiIbHO-TIONITHYHOT PEANTbHOCTI BAapTO BECTH MOBY,
0a3yrouMCh Ha aHaJli31 caMOl CyTHOCTI XBUJIb Ta 0COOJIMBOCTEH TX B3aeMO/Ii.

[epmy xBuimo 3miH E. Todduep mos’s3ye 3 ciabcbKOTOCIONAPCHKOI0 PEBOIIOLIEID, IPYTY XBUIIIO —
3 pPOCTOM MTPOMUCIIOBOI IMBiMi3amii. TpeTs XBUIIsl MPOBOKYE Mapajiv iCHYIOUNX MOJIITUYHAX CHCTEM, KHJIA€E
BHUKJIMK CTapyM BJIQJHUM BiJHOCHHAM, €JIiTaM ICHYIOUOTO CYCIJIBCTBA, PYWHYE OIOpPOKpATiIO, 3MCHIITYE
POJb HALlIOHANBHO JIepKaBH, HATOMICTh BUMArarouu «OiIbII MPOCTOr0, ePEKTHBHOTO Ta IEMOKPATUYHOTO
ypsaay»’. OcobnuaicTio 3anporonoBanoro E. Tognepom GadeHHs 3MiH OIHOTO MOPSAAKY HA iHIIHIL € Te,
10 BCi TPH XBHJII IPOTUCTOSTH 32 CBOEIO CYTTIO, aJIe TAaKOK MOXKYTh iCHYBATH B OJIMH 1 TOM e 4ac — MpH
¢opMyBaHHI Ta HaBiTh B 4Yac HAWOLIBIIOI CUIM Aii OXHiE] XBWIII, MOXXHa TOBOPHTH PO MPOJOBKCHHS
iCHYBaHHS iHILO1, BOHHU MOIIUPIOIOTHCS OIHOYACHO, aJie 3 Pi3HOI0 MIBUKICTIO Ta iHTEHCUBHICTIO.

3MICT YHCIIEHHUX MOJITHYHUX KOH(IIKTIB MEPIIUX IECATHIITH APYroi MmosoBHHH XX CTONITTS
E. Topdmep moB’s3ye i3 TuMm, mo Oarato kpaiH, 0cOOJMBO i3 PO3BHHEHHMMH BHCOKHMH TEXHOJOTISIMU,
MepekUBaIOTh KOMi3il0 MIXX HOBHMH BHKIMKAMH Ta XapaKTepHCTHKaMH TpeTboi XBHII 3 OAHOro OOKy i
«3acTapimumu yctanoamu JIpyroi XBumi»® — 3 iHmoro. MUCIHTeNb CTBEPIKY€: MOKH MOBa e Hpo
TIOJTITHYHI TIPOIIECH B paMKaxX ONHi€l XBWII, Hanpukian pyroi, He3BaXkarouu Ha iCHyBaHHS KOH(IIIKTIB Ha
TOMY 4Y{ IHIOIOMY TJi, B LIJIOMy MH MaeMo CIpaBy 3 YMOBaMH SICHOCTI B 0ayeHHI MaHOyTHBOTO, IO
3HAaXOAWIN BiZOOpakeHHS Yy 3AAaTHOCTI MapTid Ta MONITHYHMX PYXiB BHU3HAYaTH CBOKO MO3HLIIO TIO0
BiIHOIIEHHIO 10 MaiOyTHROTO. B yMoBax cyuacHux CIHIA, ctBepmxye E. Toddmnep, sitkaenns Ipyroi ta
TpeTboi XBUIIb MOPOKYE «COMLIaTbHY HAIpyKEHICTh, HeOe3MeuHl KOHQIIKTA Ta TUBHI HOBI IMOJIITHYHI
XBHJIEB] (PPOHTHU, KOTPi iAyTh B PO3pi3 3 YCTAJICHUM PO3IiIIEHHSAM Ha KJIACH, pacH, MapTii, Ha YOJIOBIKiB Ta
KIHOK»

Sxmo B yacu Ilepmioi XBumi NUTaHHA IPO T€, KOMY HAJIEKUTh BIaja, PIAKO BUKJIMKAJIO 3alIUTAHHS,
ajoke 00pa3 «MOHAcTHps ab0 3aMKy HA FOPM30HTI»  Kpallle, aHDK OyIb-SKHUil TIOTITOIOT 4¥ KOMEHTATOp,
HaragyBaJld CelsHaM Ipo iX Bojojaps, TO B 4acu [lpyroi XBuil BUHMK HOBMH THUI BIagud — «Biajaa
posmuieHa i 3HeocobIeHa»’, BIaga TexHOKpatiB. Boma, roBoputs E. Todduep, MOrIa BUHHKHYTH came B
IO eroxXy, MPUpoa il 3aKiajeHa B TOMY, IO TOCTIIHUK HA3UBA€ IPUXOBAHAM KOIOM HHMBiTi3aIii» .
OCHOBY HOT0 CKJIaIal0Th MIiCTh 0a30BUX MPUHLUIIB, SIKi 3HAXOIATh BTIICHHS Y BCiX 0e3 BUHATKY cdepax:
CTaHJAPTH3AIlisA, CIelliali3alis, CHHXPOHI3alid, KOHIICHTpaIlisl, MaKCcuMizallis, nenrpanizamis. [loeqaanas
BCIX IMX MPHHIIMIIIB IIe OUIBIIIE MiICHITIOE TX, 1110 B CBOIO YEPry BeJe J0 POCTY OIOPOKPATIi: CTBOPIOIOTHCS
«HaiO11pm MaciTabHi, )KOPCTKI Ta MOTYTHI OIOPOKpaTW4HI opraHizauii, KOTpi Konu-HeOy b iCHYBajll Ha
3eMJTi, 3aJTHIIAI0YH JTIOAMHY OJTyKATH B CBiTi MPUMApHHX Meraopraisariii®.

XTO X Taki «TeXHOKpaTu»? Bimmosigaroun Ha mie mutanss, E. Toddiaep 3acTocoBye MOTIKY, ONMH3BKY

"Benn, [I. (2004). Ipadywee nocmundycmpuanshoe obuecnmeo. Onvim coyuanbHo20 npoeHO3UPOSaHS.
Mocksa: Akagemus, 490-491.

> Toddunep, J. (2002). Tpemws sorna. Mocksa: 000 «HM3garenscto ACTy, 34.

> Todpdunep, I. (2002). Tpemss sonna. Mocksa: 000 «HM3garenscto ACT, 40.

* Toddep, D. (2002). Tpemws sonna. Mocksa: 000 «Mzmarensctso ACT», 42.

> Todduep, I. (2002). Tpemss sonna. Mocksa: 000 «M3znarensctBo ACT», 117.

® Todduep, I. (2002). Tpemss sonna. Mocksa: 000 «M3znarensctBo ACT», 117.

" Toddiep, I. (2002). Tpemvs sonna. Mocksa: 000 «M3znarensctBo ACT», 92.

¥ Todduep, D. (2002). Tpemvs sonna. Mocksa: 000 «M3znarensctBo ACT», 116.
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0 TEOpeTHKa «MeHemkepianpHOi peBomtonii» JIk. bropuxema. BiH Texx BUXOOUTH i3 JeMOHCTpauii
MIPaKTUIHOI HECTIPOMOKHOCTI MapKCHUCTCHKO1 TEOPii — B PEINTI PEIIT A0 BIaIN HEe MPUUTIUIA «HI Xa3siHH, Hi
poGiTHUKMY', @ Ti, KOTO JOCIIJHUK HA3UBA€ iHTErpaTopaMu». BOHH MOXyTh HMEHYBaTHCS MOCAIOBHMH
ocobamu, aaAMiHiCTpaTopaMH, KOOpIAMHATOpaMH, OIOPOKpaTaMi YU MEHEIKepaMH, ajle TOJIOBHI iX pUCH —
Te, 0 caMe IIi CIeIiaTiCTH BU3HAYAIHN POJIi 1 pO3MOAUSIIA POoOOTY, CKIIAAANIN TIIaH|, PO3POOIISITN KPUTEPii
TOIIO, TOOTO BCTAHOBIIIOBAIM 3B’SI3KH 3 PO3’€IHAHUMH OJMHUISIMU Ta POpPMyBal MpaBuJIa, SKi BU3HAYAIH
0co0NMMBOCTI iHTEpaKWili BcepenuHi opranizamii. He muBisunch Ha icHyroUi iAeoJoriuHi po30i1XKHOCTI,
MO’KHa 3 BIIEBHEHICTIO Ka3aTH, IO JI0 BIaId SK B COINNICTUYHUX, TaK 1 B KaMITANICTHYHUX KpaiHax
MpUUTIIIA camMe iHTerpaTopy. TeXHOKpaTH 3aBOJIOAUIM TaK 3BaHUMH «3aco0aMM IHTETpamii», TOMY
OTpUMAlId BaXkelli YOpPaBIiHHS B COILIAJbHIN, MOMITUYHIN, EKOHOMIUHIA Ta KyJbTYpHIH cdepax.
«IIpe3uneHTu Ta mpem’ep-MiHICTPU CTajdd BBaXaTH ce0e B IeEpIly Yepry MEHeDKEepaMu, a BXKe MOTIiM
CYCITLIBHAMHE Ta IO THIHIMH JiASPaMID)”.

B koxHil 13 cdep, crBepmkyBaB E. Togdiep, TEeXHOKpaTH yTBOPIOIOTH MipaMian Biaau, HA BEPXiBIIi
sakux (yHKOii iHTerparopa BUKOHYIOTH cymepeniTH. | sKmio iMeHa, racia, mapTiilHa CHMBOJIiKa MOTJIH
3MIHIOBAaTHCSA, TaK CaMoO, K 3MIHIOBAaBCS pIBEHb PEBOJIOLIHHOI HAMPYKEHOCTi, TO «OCHOBHMH
apXiTeKTypHHil CTWIb Bamy 36epiraBca»’. Pepomoriiini racna Jpyroi XBuii i3 3aKIMKaMu CBOOOIM JUIA
BCIX TaK 1 3aJIMIIAIOTHCS JHINE TaciaMu, ajpKe, Ha JYMKY IOCHIHUKA, 1HIyCTpiadi3Mm i OOilsiHa MOBHA
JIEMOKpATIsl 32 CAaMOIO CBOEIO CYTTIO HE € CyMiCHUMH.

IIpote Bnaxy texHokparie E. Toddmep npus’s3ye came no peamsHOCTi Jpyroi xBuii, sKa mig di€ro
BUKJIHKIB TpeThol XBHWJII MOYMHAE PYHHYBATHCS: 3 SBISIOTHCS BHMOTH y4yacTi B yNpaBIliHHI, 3iHCHEHHS
IPOMAISIHCBKOTO  KOHTPOJIIO, JAE€MOKpaTH3alii, IOCHIIOIOThCS TparHeHHs [JO JeueHTpamizamii. 3i
3pOCTaHHSAM BIUTHMBY HOBOi XBWII, 3’SBIISIOTHCS HOBI aKTOPH, SIKi B TEPCIEKTHBI MOXYTHh CTaTH HOCISIMHU
BJIaJd — «TEXHOPEBONIOMIOHEpW». «JIFoaM, IO CKIAJal0Th SIPO TEXHIYHOI PEBOJIIOINII, caMi TOro He
ycBigommoroun, € arentamu Tpersoi xBumi»®. IIpoTe, € 3HAuHA BiAMIHHICTB y CHPHHHATTI TEXHOIOTIi
TEXHOKpaTaMd Ta TEXHOPEBOJIOI[IOHEpaMH, OCTaHHI 3aMiCTh TOTO, MO0 POOHWTH TEXHOJOTII0 METO¥O,
IIParHyTh BCTAHOBUTH KOHTPOJIb IPOMAICHKOCTI HaJ OCHOBHUMH HanpsMaM{ TEXHOJOTIYHOTO PO3BUTKY.
TakuM 4YMHOM, 3 TOYAaTKOM TpeTboi XBWII, TEXHOJOTiS NEpPEeMILIYeTbCS B CaM LEHTP MOJITHKO-
YOPaBIiHCHKOI MPOOIIEMATHKH, TOJIOBHAM MUTAHHSM IS TEXHOPEBONIOIIOHEPIB CTA€E T€, XTO 1 KOro Oyze
KOHTPOJIOBAaTH: MH TEXHOJIOTiIO, UM BOHAa Hac. PylHyeTbcs crapwii «Kon IMBUTI3AIii», 1 HAa 3MiHY
NPUHIMIAM TOJITHKYA IHAYCTPIaIbHOI PeajbHOCTI MPHUXOJATH TPH: TNPHHLIUIN MEHIIOCTi, MPUHIIMII
HamiBOpsAMOl JeMOKpaTii (HiIBUIIEHHS pIiBHSA 1HKIIO3UBHOCTI TPOMaAsH y PO3pPOOKY Ta HPUHHSATTS
MTOJITHYHUX PIMIEHB ), IPUHITAT PO3IITICHHS BiIOBIAAIBHOCTI Y IPUHHATTI TOJMITHIHHUX PIlICHb.

Bimnosigno, xoua E. Todduep 1 roBoputs npo Te, MO TEXHOKpaTis (y TOMY 3HAuY€HHi, sSKe BiH
BKJIa/Ia€ B Leil TEpMiH) y’Ke BIIUKHBAE CBOE MijJ HATUCKOM TpeThoi XBuWIIi, BTIM Ha 3MiHY ilf IPUXOIUTH HOBA
eJIiTa — TEXHOPEBOJIOI[IOHEPH, a TEXHOJIOTis, X04a 1 B IEPEOCMHCIICHOMY 3HAaY€HHI, TIOYMHAE Ie B OB
Mipi BHW3HAYaTH HaIPaBJICHICTh MOJNITHYHUX TIpoIlleciB HOBOi ¢opmamii. B mpoMy HOro morismu,
HE3BaXKAIOUX HA iCHYIOYl po301KHOCTI y Oa4eHH1 poJIi BIaCHE TEXHOKPATHYHOI €JIITH 3pa3Ka cepeluHu XX
CTONITTA, ONMU3bKI i3 Teopiero [|.bemnna, sika 6a3yeThcs Ha i€l PO BH3HAUEHICTH IMOJIITUKKA €TOCOM HAayKH,
10 OMIHY€ B TMOCTIHIYCTPiaIbHOMY CYCHUIBCTBI. | X049a MOCITITHUKN HEOTHOPA30BO MiAKPECIIOBAIH, III0
OINMMCYBaHI HUMH CYCIUIBCTBA Ta € HACAMIIEPE TEOPETUUHUMH MOEIISIMH, BTiM OIIBIIICTD 13 IHMX ifeH 3a
OCTaHHI IECATUIIITTS BiHAUIILIN BiOOPaXCHHS B HOBITHIX CYCIHUIBHO-TIOITUYHHUX TIPOIIECaX.
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THE SUBJECT OF BIOPOLITICS: ORIGINS, PROBLEMS,
PERSPECTIVE

Today new evolution theories become more and more topical and biopolitics takes one of the
important place among them. It is usually interpreted as interdisciplinary branch of science
which is positioned on the junction of politic science and biology. Some of foreign and domestic
scientists such as: M. Fuko, L. Caldwell, A. Somit, S. Peterson, A. Oleskin, A.Vlavianos Arvanitis
are engaged in research of the different aspects of biopolitical range of problems. Though
biopolitics knowledge possesses some scattered character and requires as systematization, so
elaboration and intensification. There is no clear vision of bipolitics origins and subject among
scientific community. Biopolitics is interdisciplinary branch of knowledge, which combines
multitude of researching trends: the impact of genetics and upbringing on human social and
political behavior, study of the effect of certain brain functions of human behavior, international
policy on biodiversity conservation etc.

Key words: biopolitics, subject of biopolitics, homo politicus, political behaviour.

Biononituka y cy4acHiii momiTHYHIA HapuHI — MaJOBUBUCHHH CETMEHT HAyKOBOTO 3HaHHS. B ymMoBax
3poctatouoi TioOamizamii, MIHIMBOCTI TOJITHYHOTO TMPOIECY, TIOBEAIHKA 1 CBIIOMICTh <JTIOJUHH
MTOITHYHOT» 3aiiMae OUTHIT BaXUIHBE MicCIle, HK paHimie. [lomiTiaHa Hayka, 30CepeKyI0UH CBOIO yBary Ha
BHBUCHHI MOJIITUYHUX IHCTUTYTIB, MOBHHHA IaM’ATaTH TPO JIOJAMHY SK TBOPI CYYaCHOTO MOJITHYHOTO
MPOCTOPY.

AxTyamizarmiss Oi0TONITUYHOI aHANITUKH y Cy4YacHId NOJITHYHIN HayIi ITOB’SA3aHa 3 IMPOIECOM
B3a€MO30JIMKEHHSI TIPUPOTHIAYOTO Ta COLIIOTYMAaHTApHOTO 3HAHHS, 30KpeMa, 010JI0Tii Ta MO THYHOI HAYKH.
XXI cTomitTs — 1e CTOMTTS OiOLEHTPU3MY, aKe OIOMONITHKM BBaXKAIOTh, IO PYLIIHOIO CHJIOK BCIiX
TIOJIITUYHUX MPOIECIB, IEHTPATBHUM €IIEMEHTOM OYIb-SKO1 MOJIITUYHOT CHUCTEMH € came iHauBia — «homo
politicusy.

JocnimkeHHsIM pi3HUX aCTeKTiB 010M0MITHYHOT MPoOIeMaTHKH 3aiMalOThCsl HACTYTIHI 3aKOPAOHHI Ta
BiTUM3HAHI BueHi: JI. Konﬂyennl, A. Comit?, C. [etepcon, A. Oneckin’, A. Bnasianoc ApBaHiTic4 Ta 1HIII.
OpHak, CITiJ 3a3HAYNTH, MO0 OUTBIIICTh OIOMOMITHYHUAX MOCIHIKEHb MPUCBSIUYCHI OKPEMOMY AacCIIeKTY, IO
3HaHHA. A TOMYy, iCHye HEOOXiIHICTh y BIOCKOHAJIEHHI TEOPETUKO-METOMOJIOTIYHOI 0a3u OiOmONITHKH,
MTOTJIMOJICHHI HAYKOBOTO 3HAHHS CTOCOBHO BHUTOKIB, CTAaHOBJIICHHS Ta IPEIMETY OCITIIKEHHS IIi€i
JUCIHUILIIHY.

Ockinbku OiomoONiTHKA JOBOJI MOJOAA AWCIMIUIIHA, y HAYKOBOMY CIIBTOBAapHCTBI MAlOTh Micle
MIeBHI pO301’KHOCTI CTOCOBHO ii BUTOKIB. OfHI AOCITITHUKN aKIEHTYIOTh yBary, 3/1e01JIbIIIOr0. Ha €BOJFOMI]
Oiomorignoro 3HaHHS (A. OleckiH), 1HIN — MTiAKPECITIOTh BAXINBY pPOJIh IOJITHIHUX KOHIICTIIIiH

' Caldwell, L. (1964). Biopolitics: Science, ethics, and public policy. The Yale Review.

? Somit, A. (1968). Toward a more biologically oriented political science. Midwest Journal of Political Science,
550-567.

* Oneckun, A. (2007). Buononumuxa. Ionumuyeckuii nomenyuan cogpemennoti 6uono2uu. Mocksa.

* Vlavianos Arvanitis, A. (2011). Biopolicy — Building a green society. Cadmus. <http://www.cadmusjournal.
org/node/73>.
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(A. Cowmir, C. HeTepCOH)l. Mu mpornoHy€eMoO KOMIUTIEKCHUH MiIXix 0 miei mpoOIeMaTuKe i BBAXKAEMO, IO
Ha CTAHOBJICHHS OIOTOMITHKHA ¥ KOHIIENTYAJi3aIiio ii mpeaMeTy BIUIMHYIIH, B MEPITy Yepry, HATypawi3M,
EBOJIIOIIOHI3M, OIXEBIOPH3M, €TOJIOTIsI, TICHX0aHai3 Ta MOCTCTPYKTYPaNi3M, a TaKOXK OKpemi (iocodchbKi
KOHIICIIIT, TPUCBSYCHI «JTFOIUHI TOJITHYHINY, 11 BPOPKEHUM BJIIACTUBOCTSIM Ta OCOOJIMBOCTSIM MTOBE/TiHKH.

Harypaizm nipencraBinenuii ['immokpaToM i HOTO KOHIICIIIIEI0 PO YOTHUPH €IIEMEHTH B TiTI JIFOIUHA
(>xoBu, niM(a, KPOB Ta HYOpPHY >KOBY), SKi BiANOBIJAIOTh 32 YOTUPU THUIIH TEMIIEPAMEHTY (XOJIEpHK,
(ermMaTuK, CAaHTBiHIK, MEJTaHXOJIK).

®dinocodebki KOHIEMIIIT, PO sAKi WIIUTa MOBa BHIIE, IIe: TEOpis ifeanbHOi nepkaBu llmaToHa, skuit
npe3eHTye Metadopy Mpo JacTOUKH 30J10Ta, cpibia Ta OpOH3H, SKi 3aKIaNCHI y JIToIel Bi HAPOIKEHHS 1
BIUIMBAIOTh Ha IX POJIb Y COLIyMi; KOHIEMIisl APHCTOTENs, 3TiIHO 3 KOO € Ti, XTO Ma€ KepPyBaTH i Ti, XTO
Mae€ MiAKOPIOBAaTUCH (116 HEe CTUTRKM HEOOXiAHICTh, CKUTPKM NOUUIBHICTH); H. MakiaBemti Ta #ioro mpars
«locymap» B skiit hismocod akIeHTye yBary, 30KkpeMa, Ha BPOKCHHIX BIACTUBOCTSIX BOJIOJAPS Ta iX BIUTHBI
HAa caM Hpollec KepyBaHHs aep:KkaBoo’; LII. MoHTeck’e, Ha JyMKy SKOTO, B XOJNOZHOMY KIIMAaTi JIFOIHM
MIIHINN i CMIJHBIII, & Y CIIEKOTHOMY — 0Os3Ki Haue JIFJIU MOXUIIOTO BiKy; ro00ciBchkuii JleBiadan, ne
TYYHI CyrJI00M — TMOCaloBi 0cOOM, HEPBH —HAropoia abo MOKapaHHA, cHiia — JAo0poOyT i OararcTso,
PaIHUKH — MaM'sITh, INTYYHHN PO3YM — CIIPaBEIUIUBICTh 1 3aKOHH, 37I0POB'Sl — FPOMaITHCBKHI MHp, XBOPOOa
— rpOMajsHChKa BifiHa®.

EBomonioni3am npezncrasnenuit, 6esnepeyro, Y. JlapBiHuMm i fioro Teopi€ro mpUpoIHOTO BiIOOPY, IO
3BOJUTHCA 110 HacTymHUX Te3: 1. KinmbKicTh OTOMCTBA, MO HAPOIKYETHCS, OUTBIA KITBKOCTI TOTO, IO
BiokuBae. CIOMM X BIIHOCSATHCS TEBHI OOMEXCHHS B IPHPOJHHUX pecypcax, IO W CTBOPIOE YMOBH IS
0opoTeOM 3a icHyBaHHS. 2. ICHye eBoNIOMis KMBUX OpraHi3MiB. Jleski 3 €BONIOMIMHUX 3MiH CHpPHUSIOTH
BIDKHBAHHIO 1 TOAABIIIOMY PEIIPOIYKTHBHOMY YCITIXY, iHIII X MOXKYTh OyTH HETaTUBHUMU 1 TIPU3BECTH O
cMepTi abo 3MEHIICHHS IIaHCIB Ha penpoAyKTHBHUMH ycmix. 3. [eHeTwuHi Bapianii NpU3BOASTH IO
IIiIBUILCHHS IAHCIB HA BUKMBAHHS 1 PeNpOLyKTHBHUM ycrmix®

bixeBiopu3m € oTHUM 3 HaNpPsAMIB MICUXOJIOTII, III0 BUBYAE MOBEAIHKY JIFOAWHU B KOHTEKCTI BILUIUBY
Ha HEi 30BHINTHBOTO CEPEIOBHUINA 1 CIUPAETHCS BHUKIIOYHO HA OO'€KTHBHI METOIM (CITOCTEPEIKEHHS,
eKCIIEpPUMEHT TOIIO) Ta MpoIarye Tely Opo Te, UI0 MOBEAIHKA JIIOJUHUA BU3HAYAETHCS HE BHYTPILIHIMHU
MICUXIYHUMH TIPOIIECaMH, & BIUIMBOM 30BHIIIHHOTO CEPEIOBUINA (CTUMYJIAMH Ta PEaKIisIMH).

Eromoris ocrarouno cdopmyBamacs B 30-i pokum XX CTOJITTS BIUIMBOM IIpanb HOOETIBCHKOTO
naypeara K. Jlopenna. Y croiii mpami «3BOpOTHIM OiK A3epkajiay BiH 3a3Hayae€, 110 «yCIaJKyBaHHS,
MiHJIUBICTb, IPUPOIHiH BinOip — e MPOILECH, SIKi «OMEePYIOTh» 1HPOPMALI€I0 Y 3HAHHSAM MPO CTPYKTYPY
OpraHi3My, CIIOCOOHM HOTO JKUTTEMISUTPHOCTI, HABKOJHUIITHE CEPEOBHINE». B TaHOMY BHITaNIKy, Ba)KIHMBOTO
3HAaueHHs HaOyBae nepe/aya iHHUX BIACTUBOCTEH a00 3HAHB 3 BUGOPOM HAMGIIBII 3HAYYIIOTO .

CyTTeBuii BIUIMB Ha JIOCHI/PKEHHS B OO0JIACTI TCHXOJIOTii OCOOMCTOCTI, 1i TOBEMIHKH 1
MD>KOCOOHCTICHOTO CITIIKYBaHHS 3p00OMB IICMX0aHali3 aBcTpiiicbkoro yuenoro 3. ®Opetiga (1856-1939). Bin
BBa)KaB, 110 HA MOBEIIHKY JIOAMHH BIUTMBAIOTH HE TUTHKU PaIliOHATBHI JYMKH, ajie i ippallioHaIbHI MPOsSBU
Tl mcuxiku. Aje, CIiJ 3a3HAYUTH, 0 I OIOMONITHKK I[IHHIIIOK, HA HAII OIS, € IMCHXOaHATITHIHA
KoHIenMist noctdperaucra E. @pomma, kUil po3risgae CyCHiTbHO-MONITHYHI (popmarii 3 TOUKy 30py
JIOMIHYBaHHS OJHIET 3 TEHIACHIIINH — TCHACHINI] 0 PO3’€THAHHS Ta TEHACHINI 10 €THAHHA. A TaK0XX Ha3BaB
IBOX cBiTOBHX ninepiB Cranina i litnepa kiiniunuMu cagucramu’,

[Mocterpykrypanizm npencrasiennit M. @yko, sikuii MPUCBATUB KypC JISKIiH O10TOMITHII 1 HA3UBaB
il «HOBOIO TEXHOJOTIE BIAJM, IO iICHYE HA IHIIOMY DiBHI, B iHIIOMY MaciiTabi Ta Mae iHIIy TUIOIIUHY
OMOpH 1 Ja€ MOXKIIMBICTh BHUKOPHCTAaHHS PIi3HOMaHITHUX IHCTpyMeHTIiB. biomomituka nie sk OynoBa
YIIPABITiHHS, 110 3iHCHIOETHCS HAJl HACENEHHSM K «TJ00aTBHOI0 Macok0» .

! Peterson, S., Somit, A. (2011). Biology and politics: The cutting edge.UK: Emerald Group Publishing.
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Mocksa: MpIciib.
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Crig 3a3HaYMTH, IO TEPMHUH «OiOMOMITHKA» 3ragyeThes y mparsax Yemrena me y 1920 pomi. Ilpu
IbOMY 3 TOYKH 30py YesuieHa, AepkaBa — I «KBa3i-OlOJIOTIYHHMIA OpraHi3M» Ta «CyTep-iHANBIAyaTbHE
icToTa». BiH BHBYaB «TpOMAaJSHCHKY BiiHY» MDXK COI[aIbHUMH TpyIaMd 3 O10JIOTiYHOI TOYKH 30py 1
Ha3WBaB CBOI JOCHIKeHHs «Oiomomitukoio». X. Palitep BukopucTaB Horo uis 6iosnoriynoi iHTepnpeTanii
KoHIemnmii Hamii i gepxkaBu. B. BibcoH, cBOTO Wacy, 3a3HadaB, IO «ypsa — Ii¢ HE MalllMHA, a XUBUU
oprauism. Bin niananae He iy Teopiro BCECBiTy, a IIiJ TEOPIIO «OPraHIYHOTO KUTTS» .

OpHak, HaROIBIIUI PO3KBIT OioMOMITHYHA TPodIeMaThKa oTpuMana B1960-x pp., KOJau BUHILIOB Psil
3HakoBHX mybOmikanid. B 1964 pomi JI. Konmmyenn BumaB 4YacTHHY mparli, MPHUCBSYEHOI EKOIOTIYHIN
TIOJIITHIN, B SKiM, 30KpeMa, 3a3HAYUB, 10 «OIOMOIITHKA» — I KOPUCHE KIIIIIe, M0 MO3HAYA€E MOITHYHI
3YCHIUIS, CIPSMOBAHI Ha MPHUBEACHHS COLIaIbHUX, OCOOJMBO CTHUYHHUX, LIHHOCTEH Yy BIAMOBIAHICTH 3
(akramu OGiomorii». Lls cTarTs Bimpa3y crajma mporpamMHOIO 1 3ajaia HampsMOK MOJANBIINX HayKOBHX
momykiB. B 1963 JIxk. [eBic omyOrmikyBaB cBoio mpaio «[Ipupoma mromuHHM 1 TOJNITHKA», B SKIH
3aMporOHyBaB BKJIFOUUTH O10JIOTIYHI KOMIIOHEHTH Y JOCIIKCHHS MOJITHYHOI MOBeAIHKH. A B 1967 pori
A. Comitr Ha cammiti [liBoenHoi acomiamlii MOJMITHYHMX HAayK IPE3EHTYBaB [OMOBilb, NPUCBSIYEHY
OionoriuHoMy 0a3ucy MOJITHYHOI MoBemiHKH. [[f0 JAOMOBiNb MPHUIHATO BBaXKATH BIANPABHOIO TOYKOIO
OIOIOJITUYHUX JOCIIIKEHD.

Mu 6 momanu go uporo mepeniky, T. TopHcona Ta #oro xuury «biomomituka», B sKiii aBTOp
CTBEPIUKYE, 10 €BONOLiifHA GiONOris Mae CIyryBaTH OCHOBOIO JUIA HOMiTH4HOI Teopii’; X.MDopa, skuit
BH3HAYaB OIOTOJITHUKY SIK «3aCTOCYBaHHS MiAXOMIB, TEOPid i METOAIB OIOJIOTIYHMX HAYK B IOJITOJIOTI»;
M.dyko i Horo Kypc Jekiid mix Ha3zeow «HapopkeHHs Oi0omOMITHKW», jJe OIOMOJITHKY BiH Ha3HUBaB
«HOBOIO TEXHOJIOTI€I0 BIIAIN»; pociiicbkoro OiomomiTika A. OneckiHa, KWW BBakae OIOMONITHKY CBOTO
poay «KEHTaBpOM» 3 OIOJIOTIYHMM TYyJIyOOM 1 TIOJITHYHOIO TOJOBOIO W TpakTye ii SIK «CYKYITHICTBH
6i0NIOTiYHIX 3HAHB, IO MOXKYTh OYTH 3aCTOCOBaHi y HONITHUHIN cepi»’; CydacHy IpelbKy JOCIiIHUIIO
A. BraBiaHoc-ApBaniTic, sika BBaXae ii IOITITHKOIO 3i 36epexenHs 6iocy”.

3 KOHIENTyaJi3alli€l0 TpeaMeTy OIOMONITHKA € TIeBHI MpoOJIeMH, OCKUTBKMA pi3HI aBTOpH
MIPOTIOHYIOTh pi3HEe HamoBHeHHs. Hampukimam, A. ComiT akieHTye yBary Ha: 1) cTBOpeHHi Oi0JIOTi9HO
OpIEHTOBAHOI TOJITHYHOI HAYKHW; 2) JOCHIPKCHHI €TOJOTIYHUX (IMOBEAIHKOBHMX) ACHEKTIB MOIITHUYHOI
MTOBEiHKY; 3) BUBUYEHHI ()i310JOTIYHUX ACIEKTiB MOJITHYHOTO JKUTTS; 4) pIlIeHHI MPaKTUIHUX TpodIemM
IIOJIITHKY Ha 0a3i BCIX 3a3HAYCHNX HATIPSMIB GiOMOMITHIHIX TOCIIIKEHB .

B Mexax mupokoi inTeprperaiii 6i0nomiTuKy, Ha AyMKy A. OneckiHa, MOXHa Ka3aTH PO HACTYIIHI
HanpsMKH gociimkens: 1. [Ipupoga mogunu: dinocoderkuilt dpynnamenT Oionomituku. 2. EBomtomiiiHo-
OloJyoTiyHE TTOXO/KEHHS JIIOJCHKOTO COIyMy i HOro MOJMITHYHMX CHUCTeM. 3. ETonoriyHmil miaxin mo
COLIJIbHOT TIOBEAIHKH 1 TONITUYHOI AisUTBHOCTI JroauHu. 4. Dizionoriyni ¢pakTopu: BIUIUB (i3i0N0TTYHUX
YUHHUKIB Ha JIIOACHKY COLIaJIbHY Ta MOJITHYHY MOBENiHKY. 5. BHecok Giojorii B pilieHHS KOHKPETHUX
NOTITHIHHX MpobTem’.

Ileit mepemik HAMPSMKIB, 3aKJIaIeHUN Y IpeaMeT OiOMOITHKHY SIK OKPEMOi HayKOBOi JUCITUILTIHH,
SICKPaBO JIEMOHCTPYE, 110 TMPEACTABHUKU TONITONONYHOI 1 TPEACTaBHUKHA O10JIOTIUHOI  IIKOJHU
JEMOHCTPYIOTh PI3HUH WiAXiA: Tepmr BiIgaroTh NepeBary IONIiTOJIOTIYHMM KOHIICTIIAM, Ipyri —
OiomorigauM. Ile, Ha HAII MOTJIAN, CTBOPIOE XWOHE YSBJIICHHS NP0 IpeaMeT OIOMONITHKM Ta ii Micie B
crcTeMi HayKoBOTO 3HaHHs. CaMe TOMY MU TIOCTaBUJIM METY YTOYHEHHS 1 TIOTTIOIEHHS] HAyKOBOTO 3HAHHS
CTOCOBHO ILii€1 MpoOIeMaTHKH.

Ha namy mymKy, B Ipolieci CTAaHOBJICHHs OIOTIONITUKH B SIKOCTI CaMOCTiHHO HAYKOBOI AMCIUTLTIHH,
il mpeaMeT KOHLENTYyalli3yBaBcs HACTYTHUM YUHOM: 1. JlocmipkeHHs TpOOJIeMaTHKN BIUIMBY I'CHETHKH Ha
COLiaJIbHY Ta MOJITHYHY IOBEAIHKY OCOOMCTOCTi: a) BHBUEHHS I€HIB, IO MEpeAajucs y CHaloK BiX
nmpuMartiB (0coOmMBO y cdepi MOCHIHKEHHsS 1HCTHHKTIB Ta HECBIIOMOI IMOBEMiHKH (peakiliii); 0) aHaimi3
PO3IOAUTY TeHIB y OJM3HIOKIB, a/Ke TICHXOJIOTH JIOBEJH, IO OJM3HIOKU Pi3HUI XapakTep, TEMIIEpaMeHT i
MOXYTh TO-pi3HOMY cebe BECTH SK B COLIaJbHIM, Tak 1 MONITHYHUHA cdepi; B) OOIpyHTYBaHHS PO

" Oneckun, A. (2007). Buononumuxa. Ilonumuyeckuii nomenyuan cospemennoti 6uonozuu. Mocksa.

2 Thorson, T. (1970). Biopolitics. New York: Holt, Rinehart and Winston.

* Oneckun, A. (2007). Buonomumuxa. Homumuueckuii nomenyuan coepementoii 6uonozuu. MockBa.

* Vlavianos Arvanitis, A. (2011). Biopolicy — Building a green society. Cadmus <http://www.
cadmusjournal.org/node/73>.

> Peterson, A., Somit, A. (2011). Biology and politics: The cutting edge. UK: Emerald Group Publishing.

% Oneckun, A. Uto Takoe Guononntika: GyHaMeHTanbHas ekonorus. Hayuno-obpaszosamenshuiii nopmai
<http://www.sevin.ru/fundecology/biopolitics/whatisbp.htmI>.
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TeHETUKH Y acoIliayIbHIN TMOBEMiHIN, sIKa, Y MacoBOMY MacmiTali, CTaHOBHUTH MpoOieMy i nectalimizye
MTOJITHYHY CHCTEMY.

2. OKkpeMuM HaIPSIMKOM € JOCHIPKEHHSI BIUTMBY BUXOBaHHS Ha COL[iaJIbHY Ta MOJIITHYHY MOBEIIHKY:
a) aHaJi3 BIJICOTKOBOTO CITIBBiJIHOIIEHHS MiX BIUIMBOM T'C€HETMKHM 1 BIUIMBOM BHXOBAaHHS Ha IIPOIIEC
(hopMyBaHHS COIIATLHOI 1 MOTITHYHOT TOBEAIHKY; 0) BUBUCHHS TOBENIHKH OJIM3HIOKIB, aJK€ Y HUX YHHHHK
BUXOBaHHS (NPUIICIUICHHS] TIEBHUX COLAIbHUX HOPM, €TUYHUX IIIHHOCTEH 1 MoJieNiell MOBEIIHKH), KN
OIOMOJIITUKY BBAXKAIOTh KIFOYOBUM, HA PiBHI 3 TEHETUKOIO, Maike OJIHAKOBUH, a MOBE/AIHKA, IIPH IBOMY,
pi3Ha; B) JOCHIMKEHHS KPH3HW ICHYIOUHX y TOMY YH iHIIOMY CYCIIUTBCTBI €THYHUX HOPM IIiJ] BIUIUBOM
HayKOBO-TEXHIYHOI, a, MTi3HiIIe, i TEeHeTUIHOI PEBOJIIONI], KA, Ha TyMKY O10TIO0JIi THKiB, Ma€ BUPIIIyBaTHCh
Ha 3arajibHOAEP)KaBHOMY PiBHI, Y HOMITUYHUE chepi.

3. BukopucTaHHsS 3HAHHS Ta iIHCTPYMEHTApil0 HEWpoOioorii («HayKd MPO MO30K») JJIsi BUBUEHHS
TIOJITHKY 1 JUTSI TIOSICHEHHSI TIOJIITUYHOI IMOBEIIHKY: @) IOCHIKEHHS BIUIUBY OKpeMHUX (QYHKITIH MO3KYy Ha
NOJITHYHY TOBENIHKY; 0) «Bi3yauizamis» MO3Ky moJiTuka 3a nornomororo MPT (pyHKIiOHAEHA MAarHITHO-
pe3oHaHcHa ToMorpadis); B) BUBYEHHSI MO3KOBHX peakliil MeBHOI rpynH BHOOPLIB HA PEeKJIaMHI POJIHKH
TIOJTITUKIB.

4. EKoJyioriuHUI HampsIMOK: a) BIUIMB HaBKOJMIIHBOTO CEPEJOBHUINA HA JIIOIUHY, 1 (i3W4HUI Ta
IICUXIYHUH CTaH, i, BIAMOBIIHO, MOBENIHKY. Tak, aMepUKAaHCHKUMHU BUSHUMH JIOBEJICHO, 1[0 KOHIICHTPAILIis
BaXKUX METANB y TOBITPI NMPU3BOAUTH JIO 3POCTaHHA arpecHBHOCTI Jtojnei; 0) OiomoJiTHKa Mae CTaTh
MIATPYHTSIM [T 30epeXeHHsT 010-po3MaiTTs TOIIO.

Sxumo Ok MpeAMETHO, TO, Hampukian, P. bimaHk y3aranbHIOE 3HAHHS CTOCOBHO POJIi OKPEMHX
(dbyHKIi# MO3Ky y momiTHuHi# moBemiHIi. b. Taep BUKOPUCTOBYE mOCHiKEHHS «Bi3yalizallii» MO3KY
nomituka. [[. boceeiT ta JI)k. Backe oOrpyHTOBYIOTH KOHIIEHIIIFO POJIi TEHETUKH y aCOIiaIbHIHM IMOBEIIHII
Ha MaTepialli JOCTiIKECHHS ONM3HIOKIB. 30KpeMa BOHH BHKOPHCTOBYIOTh JaTy HapOIDKEHHS JUIs
ineHTu(diKamii FTeHeTUYHNX CXWJIBHOCTEH iX MOBEMIHKH. 3a3HAYalOUM, SKIO aHTHCOI[iabHA TIOBEJ[IHKA, Ha
JAHW MOMEHT, BiJirpac BUPIMIATbHY POIb Y MOJITHYHOMY TIPOIIECi, 2 TOMY Ba)KJIMBO 30CEPEINTH yBary Ha
BMBYEHI PO JEp)KaBHUX CTPYKTyp y IboMy mporeci. JI. Jli3eH BHKOPHUCTOBYE €BONIOLIWHY TEOpPil0 B
AKOCTi OCHOBH JIJIsl BABYEHHS aJIcKBATHOCTI 3aKOHO/IABCTBA CTOCOBHO TOKMHYTHX AiTell. [i mocmimkenns 3
BUKOPHUCTAHHSAM ©€BOJIOIMHOI Teopii MOMarOTh IIKABOCTI 1 IPOBOKAIMIMHOCTI IONITHYHHAM 1edaram.
b. TynbOepr BUKOPUCTOBYE €BOJIOMIMHMNA TiAXIT Y JOCTIKEHHI POl €THYHUX HOPM Y TTOBEIIIHIII JIFOIHHH.
. JleHHEH TPOBIB CyTTEBY poOOTYy IO CHCTEMaTH3allil HayKOBUX CTaTeW, NPUCBIYCHHX TaK 3BaHId
IPUMITHBHIA MOMiTUI». MoBa #Jie IpO TiCHUH B3a€MO3B'S30K JIOACH 3 IXHIMU poAMYaMH MPUMATAMU 1
MIOPIBHSIFHUH aHaIIi3 TIOBENIHKY JIFOIMHOMOMIOHUX MMPUMATIB Ta MOJITHYHOI MTOBEIIHKH JIFOIUHHA .

CyuacHa rperbka JochiaHuis-0iononituk A. BiaBianoc ApBaHITIC BBaXKae, 110 OIOMOJIITHKA MOXKE
CTaTH [i€BOI0 MOJCIUTIO JUIS PO3LIMPEHHS CTpaTeriid, mo 3abe3nedaTh IiCHYyBaHHS MaiOyTHHOTO
cycminscTBa. Ha nymky A. BmaBianoc ApBsaHiTic, 0i0MOMITHKA MPEACTaBIsE COO0I0 MiXKAUCIUTLTIHAPHUN
MIPOCKT METOIO0 SKOTO € BHKOPUCTAHHS IEp)KaBHOI TONITHKH 1 MIKHAPOIHOI CIIBIpAIll I 3aXHCTY
OiopizHOMaHITTS. Came O10TONITHKA, 33 CIOBaMH JOCIHIHHUII, MOKIMKAHA CTAaTH 3arajlbHOI0 OCHOBOIO IS
PO3YMiHHSI 3arpo3 30epeXeHHI0 Oi0Opi3HOMAaHITTS 1 BHKJIWKIB, IIO B JaHOMY BHWIIQJKy, CTOSTh Mepen
MTOJTITUKOIO .

OxpeMuM HanpsiMKoM, Oe3nepedHo, MOKe CTaTH OIOTONITHYHUHA BKIIAJ] Y BUPIMICHHS COLialbHUX Ta
noJliTHYHUX KoH(pikTiB. Hanpuknan, pekoMeHaaii 3 MoA0MaHHs eTHIYHUX KOH(MIIKTIB 3aBIIKA KOHIICTIIIIT
pO3Mi3HABAHHS «CBOIX-UYXKHX», XapaKTEPHOI SIK JIJIsl TBAPHUH, TaK 1 IS JIFOTUHHL.

[lizcyMOByrOUM BUIIEBUKIIAJICHE 3a3HAYMMO, IO KOMIUIEKCHHH MiIXil 0 NMpoOieMaTHKH BUTOKIB
OlOMONITUKM CHpHs€ YTOYHEHHIO HAYKOBOTO 3HAHHS CTOCOBHO CTAHOBIIEHHS Ta MNpPEAMETHOI cdepu
JOCTIDKEHHS 1i€l AUCIUTUTIHA, 8 TAKOXK ITiKPECITIOE 11 MKIUCIHUITIHAPHUH CcTaTyC.

B craHoBieHHI 0i0TOITHKH, K CAMOCTIHHOTO HANPsIMKY HAYKOBHX JOCIIKCHb, BUPIMIATLHY POITH
Bigirpamu JI. Konmyenn, A. Cowmit, C. Iletepcen Ta inmi, a 1960-Ti poku cTany BigIpaBHOI TOYKOIO IS
MIPOBE/ICHHS TTapaJieNti MiXk Oi0JIOTI€I0 Ta MO TUYHOIO HAYKOIO.

Ilix BIIMBOM €TOJIOTiI i CydacHOI €BOJIOIIWHOI Teopil y OiomoiThIll (OPMYETHCS PO3YMIHHS
HEOOXIZAHOCTI JOCHI/PKEHHS pOJi MPUPOJHUX UYWHHUKIB 1 BHXOBaHHA y (OpPMyBaHHI cowlianbHO Ta
noJiTHYHO1 moBeAiHku. Lle cymepeunTs AMCHMITIIHAPHIA NMapajurMi, 3TiIHO 3 SAKOI T'€HH Ta HaXWIIH, L0
MepeIaloTHCS TEHETHYHO, MOYKHA MPOITHOPYBATH IPY BUBYCHHI MOJITUIHOI MTOBETIHKH.

! Peterson, A., Somit, A. (2011). Biology and politics: The cutting edge.UK: Emerald Group Publishing.
? Vlavianos Arvanitis, A. (2011). Biopolicy — Building a green society. Cadmus <http://www.cadmus
journal.org/node/73>.
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[Ipu koHmenrtyamizamii npeaMeTHoi cdepu AOCTIIKEHHS] BUHUKAIOTH TEBHI MPOOJIEMH, ajKe Pi3Hi
aBTOpH 0advaTh ii HAIOBHEHHS MO-Pi3HOMY. MU NPOTIOHYEMO CBOE CHHTE30BaHE OAvyeHHs MPEAMETY ITi€l
JUCLMILIIHK: JOCTIKCHHS MpOOJeMaTUKKM BIUIMBY TCHETUKUM HA COI[AJIbHY Ta MOJITHYHY IOBEIIHKY
0coOMCTOCTi, aHami3 BIUIMBY COLIANbHUX HOPM 1 BHXOBaHHS Ha (QOpMyBaHHS OCOOHMCTOCTI # ii
pempe3eHTaIlif0 B COMiyMi Ta Ha TOJITHYHIM apeHi, BUKOPHUCTAHHS 3HAHHSA Ta IHCTPYMEHTApIIO
HEHpo010J10TiT A1 BUBYCHHSI TIOJITHKHY 1 JJIs MOSICHEHHS MOJIITUYHOT MOBEIIHKY, EKOJIOTTYHUI HAMPSMOK —
MDKHApOJHA TOJITHKa MO0 30epekeHHI0 Oiopo3mairTs Tomo. OKpeMHM HamNpsSIMKOM MOXE CTaTH
BHKOPHCTaHHS OIOMONITHYHUX MJOCHI[UKeHb ISl TIOJOJaHHS eTHIYHHUX, COIIaJbHUX Ta MOJITHIHUX
KOH(ITIKTIB.
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PETTOHAJIBHUM PIBEHB Y TOITOJOTI'TYHOMY
PO3MAITTI HOJITUYHOI'O MNOPAAKY AEHHOI'O:

Y INOIIYKAX TEOPETUYHOTI'O OBIPYHTYBAHHSA

Oleh Kuzhman
Oles Honchar National University of Dnipropetrivsk, Ukraine

REGIONAL LEVEL IN TOPOLOGICAL DIVERSITY
OF POLITICAL AGENDA: SEEKING THEORETICAL
JUSTIFICATION

The article aims to define essential characteristics of regional political agenda. Actuality of the
consideration of the problem is that today, because of the process of decentralization
particularly important is regional dimension of agenda, which is a key element for interrelation
between national and local agendas.

It is shown that establishment of regional political agenda is under the influence of a group of
factors — political culture, political communication, public identification, party and ideological
preferences, etc. In turn, critical for formation and establishment of regional political agenda is a
regional identity that is associated with a sense of complicity to the place of residence (origin).
The main formator of regional political agenda is regional elite that by agenda setting creates or
strengthens public interest in the specific problems, thus forming certain vectors of political
development.

Key words: topology of political agenda, regional agenda, region, regional identity, regional elite.

CydacHa TOJIITUYHA HayKa HampaloBaia JOCUTh BEIMKUH JOCBIiJ JOCHIHKCHHS IOJITHYHOTO
nopsiaky nensoro'. Yacrime Bchoro mopsaok meHuuii (agenda) i ioro BcramoBmenns (agenda setting)
BHU3HAYAETHCS K TIPOIEC, IO TO3BOJISIE BUSBHTH 3MICTOBHUI PIBEHb pENPE3CHTAIlli MEBHOI CYCHiIBHOI
npoOieMu B TPUKYTHUKY «Mac-Melia — TPOMaJChKICTh — JHepxaBa». [lOpsSIoK ACHHWI BUHHKA€E Ha
nepeTuHi 3ycuwib 3MI, nep>kaBu, comianbHUX i MOMITUYHUX 1HCTUTYTIB, Ipym BILIUBY. KpiM 11b0T0, MOPSAOK
JNEHHUN TIAMa€ThCA BIUIMBY HEKOHTPOJIHOBAHMX ITOMIM 1 pamTOBHUX KpW3, BIUIMBY (POPC-MaKOPHHX
00CTaBUH, TOOTO, BU3HAIOYM B I[IJIOMY KOHCTPYHOBaHOMY MOPSIKY ACHHOTO, MOCIIIHMKH Bi3HA4alOTh
WOro JIabiNbHICTh, YYTIUBICTh JO BIUTUBY TOCTPUX, BaXKJIMBUX CIOXKETIB, IMOB’S3aHUX 3 aKTyaJbHUMH
TOJTisIMH, SIBUIAMH.

HesBaxkatoun Ha JOCTaTHRO JETATbHY TEOPETHUYHY MPOpOOKY PpI3HUX AacleKTiB BCTAHOBICHHS
MOPSIAKY JEHHOTO, OO CHOTOJHI HE PO3POOJICHOI0 3aJMINAETHCS TOMOJOris MOPSAKY AEHHOrO, sKa
MpeJIcTaBIeHa OaraThMa PiBHSAMHU, SIKI HAIIAPOBYIOTHCS OJIMH Ha OHHUN y pi3HIA KOMOiHamii. MHOKXHWHHICTB
TIOPSIAKIB IEHHUX O0yMOBIIEHA THUM, IO Y TIporieci (OpMyBaHHS Ta BCTAHOBJIICHHS IMOJITHYHOTO MOPSIKY
JICHHOTO, SIK TMPaBWIIO, 3aIIFOEThCS 3HAYHA KIUIBKICTh CYO’€KTIB, JJI KOXHOTO 3 SIKUX MOXe OyTH
BCTaHOBJICHO BJIACHUH MOJITHYHUN MOPAJOK ACHHUH. Y Wil iepapXxii BaxkJIMBe MicIe Mocigae perioHaabHuN
piBEHB, SIKUH € KIIF0YOBOIO JJAHKO0, 10 B3aEMOIIOB’ SI3y€ Pi3HI MOPSAAKH IeHHI. 3Ba)Kar0ur Ha Il 00CTaBUHH,
METOI0 JIaHOi CTAaTTi € BHU3HAYEHHsS CYTHICHHX OCOOJIMBOCTEH PETiIOHAIBHOTO TOJITHYHOTO MOPSAKY
JCHHOTO.

[MoniTHyHKUN TOPSIOK JCHHUI € HEBiJl'EMHIM aTPUOYTOM JEMOKPATHYHOTO MOJITHYHOTO MPOLIECY Ta
CyCHUIbCTBA; BiH SBIAE€ COOOI0 TONITHYHUN (EeHOMEH, ISl SKOro TpHUTaMaHHI MyOmidYHICTH Ta
MPOLIECYATbHICTh, 0 MPOSBISIOTHCS YePe3 B3AEMOIII0 MHOXHHM IHIIMX TOPSAKIB JCHHUX, SKi

! Itus.: Baumgartner, F.R., Jones, B.D. (2009). Agendas and Instability in American Politics. 2nd ed. Chicago:
University of Chicago Press; McCombs, M., Shaw, D.L. (1972). The agenda-setting function of mass-media.
Public Opinion Quarterly, 36, 2, 176—187; Kingdon, J.W. (1995). Agendas, Alternatives, and Public Policies.
2nd ed. New York: Longman.

? IlesikoBa, E.I'. (2003). MaccoBasi OIUTHYECKAs: KOMMYHHKAIS B TEOPHH YCTAHOBJICHHS OBECTKH JHS: OT
a¢dexra k nporecey [Honuc, 3, 110.
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B32€MOTIOB’s13aHI MIXK COOOI0 Ta TUHAMIYHO 3MIiHIOIOTHCSA. BCTaHOBIEHHS MOMITHYHOTO MOPSIKY JAEHHOTO
SBIIIE CO00I0 Habip TeM, fAKi € TONITUYHO 3HAYYIIMMH B TIEBHHM MOMEHT dacy. IHakme Kaxydd,
MONITHYHUN TOPSAOK JEHHHH € CYKYIHICTh «HEMOJITUYHHUX» TeM, SKi CTald TOJNITHYHUMH,
aKTyali30BaHMMHU B TOJITUYHOMY MPOCTOpi. Jlo LbOro BapTo JOJATH IIe i yNpaBIiHCHKUHA MOTeHMiad. Y
3B’s13Ky 3 M J[.B. €ppemenko Bkasye, Mo MoBa ijie Ipo TeMH, Ki MalOTh BUCOKI (X04a 1 He aOCOIIOTHI)
IaHCH GyTH NepeBeIeHMMH B TLIOIINHY KOHKPETHHX TOJTITHUHAX PillleHb i Jiii'.

ToOTo mMONMITHYHMI TOPSINOK NEHHHH — L€ KOHIEHTPOBAaHE BHUPAXKCHHS HAWOINBII 3HAYYIINX,
HaWTOCTpIHUX TpoONieM, SAKi MOCTAalOTh y TOW UM IHIIUH MOMEHT Tepel CyCHiibcTBOM. llomiTmuHwmii
TIOPSIIOK ICHHUW — 11€ SBUINE KOHKPETHO-ICTOPUYHE 1 AMHAMIYHE, OCKUTEKH Ha0ip aKTyambHUX MOJITHIHIX
TEM MOCTIHHO 3MIiHIOETBCS: aKTyaJbHICTh OJJHUX MPOOJIEM 3 4acOM POCTe, a iHIINX — 3HIKY€eThes. [1o cyTi,
MOJIITUYHUN TOPSIOK JACHHUH SIK CYKYIHICTH MPOOJNEMHHUX MHTaHb, sIKi MOTPEOYIOTh BHpIIIEHHS 3 OOKY
OpraHiB BIaJM 1 SKi IMOCTAIOTh MPEAMETOM OOTOBOPEHHS y 3aco0ax MacoBOi KOMYHiKallii, MiCTUTh TpPH
HE3aJIC)KHUX HAIPSIMH:

1) Cnucok npoOieM, Ha SIKi OpraHd BIIAAW 3BEpTarOTh yBary. TyT iCHye TpH TOJOBHI MEXaHH3MH
MIPUBEPHEHHS YBaru BIaJIN: MOKa3HUKHU (TOOTO CTATHUCTHKA), 3HAYMMI TOJIii Ta e(eKT 3BOPOTHOTO 3B’A3KY
(oninHa iHpOpMAIis, KPUTHKA).

2) CrucoK NONITHYHUX PIlleHb, sIKi BKe yxBajeHi abo OyayTh yxBaneHi HalOMKYuM dacoM. [lpu
IbOMY BPaxXxOBYIOThCSI TaKi KpUTEpii: TEXHIYHA peaii3allis uX pillleHb, iX Y3TOKEHHICTh 3 JOMIHYIOUUMHI
B CYCIJIBCTBI IIHHOCTSMH, 30aTHICTh MIO0AYHTH MaiOyTHE.

3) HoniTHyHHUI HATIPSMOK, SIKHH CKIIAJIAETHCS 3 YOTUPHOX TOJIOBHHUX €JIEMEHTIB: TPOMaJIChKa JTyMKa,
noniTHYHI opranizarii (31e6iIbIOro mapTii), BUKOHABYA BIIAJA i KONEKTHBHI MEPEroBOPH-.

Ha nymxy /Ix. Kiarmona, ¢popMyBaHHS Ta BCTAaHOBJICHHS IMOPSAKY MEHHOTO 3IIHCHIOETHCS JIHIIC 32
YMOB HasBHOCTI BCiX TPhOX HAINpSMKIB, a TAKOXK, KOJIHU TpodiieMa BiJioMa, MOJITHYHE PillleHHS BHPOOJICHE,
noJIiiTHYa 3MiHa NpUIHATE B MOTPIOHMH Yac 1 He Mae CHIBHOTO CIPOTUBY B CYCHiNbCTBI. BiH HazuBae nei
YVHIKQITbHA MOMEHT «IOJIITHYHUM BIKHOMY, 200 «BIKHOM IONITHYHUX MOXKIIUBOCTEH.

ITonmiTHYHUN TOPANOK MEHHUH — I CYKyHHICTh INMHTaHb >KUTTS COIYMYy, IO aKTyajli30BaHi B
nonitTuyHii cdepi. [Ipu npomy aTpulyLis MOPAAKY ASHHOTO B SKOCTI HOJMITUYHOTO O3HAYA€ JIUILE T€, L0
nopyieHi npobjaemMu MOTPeOYIOTh BUPIMICHHS IMOJITHYHHMHU 3aco0aMU 1 HE MOXYTh OyTH PO3B’s3aHi
MTAaTHUMH MeTomamu. Ilifi OCTaHHIMH PO3YMIIOTHCS CIIOCOOHM BHUPIMICHHS MPOOJIeM, SKi BIUCYIOTHCS B
apceHan 3aco0iB Ti€i CycmibHOI TifcUCTEeMH, 3 KO JaHa mpobieMa MOXOIUTh, TOOTO Ui BUPIIICHHS
€KOHOMIYHHMX MpoOJeM IITaTHUMH OyIyTh €KOHOMI4HI METOIM, AJISl BUPILICHHS COLialbHUX MpoOieM —
coliaybHi 1 T. 1.

3 1BOTO BUILIMBAE, IO TMOJIITUYHOTO CTAaTyCy HaOyBaloTh OyIb-sKi TEMH, SIKi CTAIOTh MPEAMETOM
IUCKYCill y mojiTh4HOMY mpocTopi. [Ipomec BKIIIOYEHHsS O MOJITUYHHOTO TMOPSAAKY AEHHOTO MUTaHb
[OYaTKOBO HE BIHOCHUTHCS JO BIAIHOI CdepH, aje BiH € OAHUM i3 TPOSBIB MOJITH3AIIl CYyCHITBHUX
BimHOCHH. [lomiTHYHMIA MOPSIIOK NEeHHUN (OPMYETHCS 3 «HETOJITHIHHX» CIOJKETIB, aKTyalli30BaHHUX Y
MOJIITUYHOMY JMCKYPCI.

Ha ocnoBi nux monoxenp [x. [iapiar tTa E. Pomkepc cTBopwiIM KOHIENIIO, IO JAEMOHCTPYE
B32EMOJIII0 MK TPhOX KOHKYPYIOUHX MIXK COOOI0 «ITOPSIIKIB IEHHUX»:

1) momituaHOTO, SIKMI GOpMY€E NepkaBa;

2) MeniiHoroO, IKUH POPMYIOTH 3aCO0M MAacOBOI KOMYHIKaIlii;

3) my6niyHOTO, KUK (POPMYETHCA Y TPOMAJACHKIA JyMIli i BIUIMBOM JBOX TOIEPEIHIX MOPSAKIB
JICHHHX .

BpaxoByroun mi piBHi, MOKHa BHUAUIMUTHA YOTUPU OCHOBHI eTanu moOyIOBH MONITUYHOTO MOPSIKY
nenHoro™:

- Ha TepIIOMY €Talli BUHHUKAE T. 3B. IPUBATHE IUTAHHS, SIKE Ma€ 3HAUCHHS JIMIIE I TPYIH JIIOJEH,
1HTepecH SIKuX 0e3mocepeTHbO MOPYIICHI;

- Ha JpYroMy eTami TpyIu Iojel, 4ui IHTepecH IOpPYIIeHi, OpraHi3yloTh KammaHiio B 3MI,
CIIPSMOBaHY TPOTH OpPTaHiB BIAJH, SKi HE BUPINIYIOTH (49U BHUPINTYIOTH HEHAJICKHUM YHHOM) IPOOIEMY;

' Edpemenko, 1.B. (2009). yymBupat u GOpMUPOBAHHE POCCHIACKOM TIOTHTHIECKOi OBECTKH. Poccus u
co8peMeH bl Mup, 3, 5.

? Kingdon, J.W. (1995). Agendas, Alternatives, and Public Policies. 2nd ed. New York: Longman, 131.

* Kingdon, J.W. (1995). Agendas, Alternatives, and Public Policies. 2nd ed. New York: Longman, 91.

* Ilus.: HoBakoga, O.B., Iammna, H.IT. (2013). Ananiz depoicagnoi nonimuxu: Hagd. mociGHUK. JIyraHChK:
CXigHOYKpalHCHKHI Hall. YH-T iM. Bomogmmupa Hamns, 173-174.
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TYT IpPUBAaTHE NMUTAHHS, K€ CTOCYBAJIOCS KOXXHOTO T'POMAJASHUHA OKPEMO, MMOYMHA€e TpaHcHOpMyBaTHCS B
CyCHUTbHY TIPOOJIEMY, OCKIIBKHM HABKOJIO OCTAHHBOI YTBOPIOETHCS CITIIBHOTA JIOACH, SKi BUCTYMAIOTH Il
«HOCIEM;

- Ha TPEThOMY €Talli CyCHiibHa MpoOjieMa Ma€ OTPUMAaTH CTaTyC NPETeHACHTa Ha «IHUTaHHS 10
MIOPSIAKY MEHHOTO» — JUIsl IBOTO iHII[iaTHBHA Tpyla MOBHHHA TIPHUBEPHYTH YBary CYCIIJIBCTBA, TOOTO
PO3IIUPUTH 11 COLIATBHUN Jiana3oH;

- Ha 4YeTBEPTOMY eTalli nmpobiemMa MoTparuisie A0 MyOai4HOro MOPSAKY ASHHOTO, SIKHi, B CBOIO YEpTy,
pO3MaNa€eThCsl HA JIBA THIH — «IUCKYCIHHMID» («(POPMYETHCS 3HH3Y») 1 «IHCTUTYIIHHUID («(POPMYETHCS
3TOPW»).

Boporsba 3a QopMmynioBaHHS NUTaHHS A0 TOPSOKY JIEHHOro Oarato B 4YOMy IIOB’sf3aHa 3
MTOJIITHYHAMHU KOH(MIIIKTaMHU MiX 3aIliKaBICHUMH T'PaBILsIMH, SKi TOBHUHHI B IiJICYMKY CTBOPHTHU «(HOpMYITy
Y3TOJDKEHHS 1HTEpEeCiB», M0 OOIPYHTOBYE CIIIBHY IHTEPIpETaIliio CyCHiuTbHOI mpodiemu. be3 momioHmx
KOMIIPOMICIB 200 KOHCEHCYCIB IMyOIiuHIIA TOPSIIOK IECHHUH Mo0yIyBaTH BKpai BasKKO, OCKUTBKU 0€3 IIbOro
3MICT pillIeHHs], B X0/l HOTO MiArOTOBKH, NPUUHATTS 1 311 ICHEHHS MOKe OyTH BUKPUBIJIEHO a00 3HUIIEHO.

[HCTHTYWIMHI TOpSIKM JOeHHI (OPMYNIOIThCS B PI3HUX OpraHax BIaJH, 3aKOHOJABYMX 1
aJIMIHICTPaTUBHUX, ICHTPAJIBHUX Ta JIOKAIBHO-PETiOHAJLHUX 3 ypaxyBaHHSAM NOJITHYHUX CTpaTerii
JIepKaBHUX 1 HexmepkaBHMX akrtopiB. llopsakum JneHHi AiasaTbes 3a  cdepamum 1 IpeaMeTamH,
MTOBHOBXEHHSIMH 1 (DYHKIISIMA Ha «TOPU3OHTANBHI» (32 cepamu BIaaW) i «BEPTHUKAIBHI» (32 PiBHIMH
YOpaBIiHHS), B paMKax SKAX BiOYBA€ThCS PO3MOJLT Pi3HUX MpodiieM. TyT Takok Iy)ke BaKJIMBE MicIe
3aliMae cHCTeMa CYCHUIBHHMX MPIOPUTETIB, € 3aJa€ThCs «MATPHUISl PAaHTIB MpoOiem», o OyAyeThes Ha
OCHOBI chOPMYITHOBAHMX MOTITHYHIMH JTi[epaMI CTPATETidHHX i TAKTHYHHUX ITinei'.

Y nporteci hopMyBaHHS Ta BCTAHOBICHHS IOJITHIHOTO TOPSIAKY ACHHOTO, SIK MPAaBUIIO, 3aII0€THCS
3HAYHa KUTBKICTh CY0 €KTIB, IUIS KOXKHOTO 3 SIKUX MOYKE OyTH BCTAHOBJICHO BJIIACHHI MOJITHYHHI MOPSIOK
JIeHHUH. BpaxoByloun MONITHKO-TEPUTOpIaNbHUM MO, B YKpaiHi MOXKHA BUAUIMTH TPU BEPTUKAIbHI
piBHI ¢opMyBaHHS Ta BCTAHOBJCHHS NOJITUYHOIO TMOPSAKY JACHHOIO: 3arajbHOHALliOHAJIbHUH,
perioHansHUN (0ONacHUI) 1 MicieBUH (MyHIIiTaIpHIHN). HalOUIBIINMI MOKIUBOCTAMHU (POPMYyBaHHS Ta
BCTaHOBJICHHsI IOPSIIKY JEHHOTO BOJIOZI€ 3araibHOHAL[IOHANBHI opranu Biaaau. [IpoTe cboroaHi, 3 ormsmay
Ha TIpOIIECH JEleHTpaii3aii, ocoONMBOro 3HadeHHs HaOyBarOTh 1 perioHanmpHI (0ONacHi), i MicueBi
(MyHIIINAIBbHI ) BUMIpH TTOPSIIKY JEHHOTO.

Takox Ha BHIIEBHM3HAYEHI PiBHI MOJITHYHOTO MOPSAKY IEHHOTO OCTAHHIM YacOM BHSBIISIE BIUIMB
rnobanpHUi NOpsaoK AeHHWH. CTaroud 4WiIeHOM pi3HMX MDKHapOAHUX OpTraHi3aliid, cydacHa IeprkaBa
oOMeXye CBii CyBEepeHITeT; IMAMHUCYIOYM IIeBHI MDKHApOIHI YTroad, BoHa Oepe Ha ce0Oe YHCICHHI
3000B’s13aHHS, SIKi, 3pEIITOI0, 3MIHIOIOTh K OKpEMi CYCIUIbHI Ta JepKaBHi IHCTUTYTH, TaK i BCIO CHCTEMY
nyONiYHOTO YIpaBIiHHS, CYKYNHICTh JEpXXaBHHUX TMOJITHK BIAMOBITHO JO MEBHUX MDKHAPOIHUX
cranaprtiB. Sk 3a3Hadae [. PomaHerp, Taki HaI[lOHaNBbHI NHTaHHS, SK COIllalbHE 3a0€3MeYeHHs,
HAaBKOJIUIITHE CEepPEeAOBHINE, 00Ir HAPKOTHUKIB 1 TOPTIBISA BXXKE CTAIH TI00aTbHUMHU MUTAHHIMHY, SIKI MOXKYTh
BHUPIIIYBaTHCh JIHIIE B KOOIEpaIii 3 MXKHAPOIHUM CITIBTOBAPUCTBOM SIK PETYJISATOPOM 3 MOJITHYHOTO OOKY
Ta TPAHCHAIIOHAJHHMMH KOpPIOPALIAMH SIK EKOHOMIYHO 3allikaBEHHMH TpaBlAMK’. LIpH  1boMy
IO0QBHHUIA PiBEHb Mae TPSMHUI BIUIMB HE JIUINEC Ha 3arajdbHOHAIIOHATRHUH, ajle 1 Ha perioHalbHI 1
MYHIIUMaNIbHI PiBHI (OpPMYyBaHHS Ta BCTAHOBJICHHS MOJITHYHOTO MOPSAKY IEHHOTO, OCKITBKH JIOKAIbHI
JaHKW yTIPaBIiHHA AyKe YyTIUBI IO TaKKX MpoOieM, SK 3aXHCT HAaBKOJHMIIHBOTO CepeloBHIIa, O0poThOa 3
OimHIiCTIO Ta MeMorpadivHi MUTaHHS, HAJaroKEHHS TOPTIBIIi Ta PO3BUTOK ITPOMHUCIOBOCTI.

TonoJoris mopsAKy AEHHOTO Tpe/icTaBlieHa OaraTbMa piBHAMH, SIKI HAIAPOBYIOTHCS OJTUH HA OJTHHN
y pi3Hiil kKomOiHamii. Y3araJpHIOIOUMM TEPMIHOM MJIS1 TO3HAYCHHS HPOCTOPOBOTO ACIEKTY MOPSAKY
JIEHHOTO € TepUTOpIialbHUH TOPSAAOK NeHHHWN — I Halip mpoOieM CYCHIBHOTO PO3BUTKY BiIOBiTHOL
TEPUTOPIATBHOI JIOKami3allii, ki iIeHTH(IKYIOTECA K TOCTPOAKTYalbHI IS 1HIUBIIIB, CIIIBHICTH SKHX
IPYHTYETBCS HAa €THOCTI TEPUTOpii MPOXKHUBaHHsI, icTOpil Ta TpaAMIiil, COIIOKYIBTYPHOTO IOCBIiIY,
LIHHICHUX OPi€HTAIH Ta croco0y KUTTs. BaxknmuBuM € mutanHs MaciTady abo KOpZIOHIB Ti€i TepuTopii, 3
SIKOTO 1HAMBI ce0e OTOTOXKHIOE (MiCIIEBICTh, MICTO, PETiOH, KpaiHa, CBiT).

TepuropianbHu# MOPSIOK IEHHUN MOXE BUHUKATH TI0 BiTHOIICHHIO 0 00’ €KTiB Pi3HOr0 MacmTady
Ta 3MICTy, TaKUMH SIK MiClle NpPOXKMBaHHS, MIKpOpaioH, paioH, JIOKaJbHa OOIIMHA, TepUTOpiajbHA

' Hosakoga, O.B., [aumna, H.I1. (2013). Ananiz depacasnoi norimuxu: Hagd. nociouux. JIyraHchk:
CxigHoykpaiHChbKHH Hall. yH-T iM. Bonoaumupa Hdanst, 179-180.

% Pomaselib, I. (2015). Bruus rioGanizamiiaux mpoueci Ha GopMyBaHHS HOPAAKY AEHHOTO. Eexmuenicme
Oepoicagnoeo ynpaegninua: 30. Hayk. npayw, 43, 260.
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rpoMaja, Ceuile, MicTo, perioH, KpaiHa, CcyOKOHTHHEHT, KOHTHHEHT a00 HaBiTh 3eMHA KyJIsl.

BaxxnuBe Micie y miH iepapxii Bimirpae perioHaabHUN piBEHB, SKHUH € KITIOYOBOIO JIAHKOIO, ITIO
B3a€MOIIOB’SI3y€ 3aralbHOHAI[IOHABHIA TOPSIOK ACHHUHA 3 MYHIIMIIATEHUMH TOPSIKAaMH ICHHUMH. 1K
paBuiIo, GOpMyBaHHS Ta BCTAHOBJICHHS PEriOHaJIbHOTO MOJIITHYHOTO MOPSIIKY AEHHOTO 31HCHIOETHCS il
BIUTMBOM IIUJIOI TPYNH YHHHHUKIB — TIONITHYHOI KYyJNBTYPH, TONITHYHUX KOMYHIKAIii, TpoOMamCchKoOi
ineHTu(ikaiii, napTiiHO-1C0I0TTUHUX MpedepeHLIIii ToIIO.

[Ipu BU3HAUEHHI HOTO PiBHS MPUHIHUIIOBUM € PO3TJIS MOHATTS «perion». Hammpiui BU3HaUeHHS
pETiOHY SIK MEBHOI TEPUTOPIl B paMKax OJHi€l AepKaBH YU IPyNHU JEpPKaB, AKa € OAHOPIIHOIO 332 IEBHUMHU
KpUTEPiAMU (EKOHOMIYHUMH, IeMOTpadidHUMH, €KOJOTIYHUMH, €THIYHUMH, COIliaIbHUMH, KYJIbTYPHUMHA
Ta iHIIMMM) i came 3a UMM KPUTEpiAMM Bilpi3HAeThCs Bin iHmuX'. Y 6araThoX BU3HAYCHHAX PETiOHY
¢birypye Takuii HeOOXiTHUN KOMITOHEHT HOTO XapaKTePHCTHUKH, SK HACENIEHHS 3 TEBHOIO iJeHTUYHICTIO.
OCHOBHHUMH O3HAKaMHU PETiIOHY €: CIiabHa (IIEBHA) TEPHUTOPisA, MEBHE HACENICHHS, CIUIBHICTH iCTOpIi,
CIIiTBHICTh IPUPOJIHUX YMOB, CIIIBHICTh IPOGIIEM, IO BUPILTYOThCS .

VY KOHTEKCTI BU3HAUEHHS PETriOHaJIBHOTO IOJITHYHOIO MOPSAKY JACHHOTO MOHATTS «PETiOH» BapTo
po3rnagaTu SK NeBHUH MPOCTIp MOJMITHYHOI Ail, SIKWH BU3HAYAETHCS, B MEPILy Yepry, aaMiHiCTPaTHBHO-
TEPUTOPiaIbHUM YCTPOEM JepikaBu. [IpoTe Iie, OUEeBUIHO, HE € €IMHUM KpPUTEPiEM BU3HAUCHHS 3MICTY
MOHSATTSI «PETiOH» — HEOOXiTHO BPaxOBYBAaTH OCOOJIMBOCTI iCTOPUYHOTO PO3BHUTKY, OJM3BKICTH MOMITHYHOT
KyJIbTypH Cy0’€KTiB MONITHYHOI 1ii. ToOTO perioHn craroTh 00’€KTOM, JI¢ MEePEeXpeulyrThCsS IHTepecH
MOMITHYHUAX CHJI, SKI JIIOTh SK Ha perioHaThbHOMY, TaK 1 Ha 3araJbHOHAIIOHATHPHOMY Ta HaBIiTh
TpaHCHAIlIOHANBHOMY piBHSAX. TyT mpobiema Tmoisrac y TOMY, XTO 3MOXeE CTaTH e()eKTUBHUM
KOMYHIKaI[IfHIM [EHTPOM, KOMY BAACThCSA HaB’s3aTH CBOI KOPIIOPATHBHI iHTepecH (MOPSAIKU JIEHHI) K
OCHOBY «MIKpETiOHAIFHOTO KOHCeHcycy»? IlpmdoMy me BiacTuBe He Jumie YKpaiHi Ta iHIIHAM
NOCTPAJASTHCBKUM KpaiHam, a i Tak 3BaHUM JEMOKpaTHYHHMM KpaiHaM, Mpo IO CBiAYaTh JOCIIIKEHHS
3apyOixkHHUX aBTopiB. Hanpuxiaa, O. Oddepnan 3a3navae, mo «B IiJIOMy MicLIEBE CaMOBPSLyBaHHS... CTA€
nemani  OifbIl  iHTETPaNbHOIO YACTHHOKO 3arajbHOAEPIKABHOI OpraHizamii 3 HaJaHHSA TIOCHYT.
MyHIIUTIATITETH BTPATHIIA CBOIO POJIb ABTOHOMHOI MICIIEBOI OIMHMIN, sSKa 3aiMAaEThCs BHKIIOTHO
BJIACHMMH CIIpaBaMH. BoJHOUAC TXHe 3HAYCHHS Y MOMITHYHUX CHCTEMAX... ITiABUIIIOCH» .

XapaKkTepUCTHKY PETiOHY MOXHA 3/IIHCHIOBATH B PI3HOMY 3MiCTOBOMY ITOJIi:

-y himocopchbKOMY KOHTEKCTI SIK CIIBBIIHOIICHHS YaCTHHH 1 ITLIOTO;

- B COIIOJIOTIYHOMY — SIK MICIEBUH pPIiBEHb IHCTUTYIIOHAMI3AIII COILiyMy 1 HOTO B3aEMOJIIO 3
LEHTPOM;

- B TIOJITHUKO-TIPABOBOMY — SIK BITHOCHHH Cy0’€KTa MOJITHYHOI CUCTEMH 3 JIEepKaBHUMH OpraHaMu
YIpaBIiHHS,

- B TIOJITHYHOMY — SIK NIPUHIIMITK peaji3alii BlIaJHO-yIpaBIiHCBKUX BiAHOCHH Ha MiCLIEBOMY DiBHI.
YacTto MOHATTS «PETiOH» BUKOPUCTOBYETHCS TOPAN 3 TAaKUMH aTpuOyTaMu, SK «MiCLEBHI»,
TIPOBIHIIHHANY, «TIepuEpiHHMIT», MO0 € He 30BCIM KOPEKTHUM, alDKE 32 CBOEIO SKICTIO 1 BIUIMBOBICTIO
perionn OyBalOTh PI3HHUMHU U HE 3aBXKAM JIPYTOPSIHUMHU. BiNbII aJeKBaTHO TMOHSTTS «perioH» (ikcye
BIIHOCHHM Ha MAaCcOBOMY piBHi TMOIITHKH, SKi BIAPI3HSIOTHCS CYKYIHICTIO MPHUPOIHUX W ICTOPUYHO
c(OPMOBAHIX EKOHOMIYHHUX, COLIAIBHIX i KyJIbTyPHHX 0cobauBOCTeii . TYT Ge3M0CEPEaHbO 3ifiCHIOETHCS
B3a€EMOJIS BJIAgM 1 TPOMAJsSH, MPOSIBISETHCS NEMOKPATU3M Yy (OpMi CaMOBPSAYBAaHHS 1 peami3yroThes
COLIAJIbHI aCIIEKTH MMOJIITUYHUX BIITHOCHH.

VY Jleknmaparii 3 perioHamizMmy, ska mnpuitHiTa Acambneero perioHiB €Bporu 4 rpymHa 1996 p.
BU3HAYAETHCS, LIO:

- PErioH € TepuTOopiajbHEe YTBOPEHHS AEP)KABHOTO 3aKOHOJABCTBA, IO IMOCIAa€ HACTYMHHUH Micis
Jep>KaBU PiBEHb;

- PETiOH BH3HAETHCSI KOHCTHUTYIIEI0 a00 3aKOHOMIABCTBOM JIEPIKaBH, SKE TapaHTy€e HOTo aBTOHOMIIO,
caMOOyTHICTh, TOBHOBAYXCHHS 1 OpraHizalliiHuil yCTpili;

- perioH BUpaxxa€ OCOONIMBY TONITHYHY CaMOOYTHICTh, SKa MOXE HaOyBaTH pPi3HOMaHITHHX

! Keperman, B. (2001). ITpoGnemu dopMyBaHHS perioHaTbHOI MOTITHKH Ta PEriOHAIBHOTO YIPABITiHHS B
VYxpaini Pecionanwni cmydii. Y xroponu: Jlipa, 1, 10.

? Kocos, }0.B., ®okuna, B.B. (2009). ITorumuueckas pecuonanucmuxa. Cankt-Ilerep6ypr: [Tutep, 24.

> Oddepnan, O. (1999). Mectroe camoynpasienue B CKaHINHABHH: JOCTIKCHHS U epCIeKTHBLL. [Touc, 2,
155.

* Topaienxo, M. (2009). ITpoGiemu ineHTH}iKarii periony sk cy6’ekTa NOTITHUYHOI JisuibHOCTI. Haykosi
sanucku IITITEH/ im. 1.D. Kypaca HAH Vkpainu, 44: KypaciBcbki untanss, 173.
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MONIITUYHUX POPM, BiToOpaKaTH JEMOKPATHYHY BOJIIO KOYKHOTO PETiOHY;

- perioH caM BHOHpAE CBOE KEPIBHHUIITBO i BCTAHOBIIIOE 3HAKK BiIMIHHOCT] HOTO IPEICTABHMUIITRA .

Y cyyacHM JOCHIJDKEHHSX TEPMiH «pETiOH» BUKOPHCTOBYIOTh SIK TEPUTOPIalbHI CHIJIBHOTH
MTO3HAYEHHS BHYTPIMTHHOTO oMy PuMmchkoi immepii. OTke, perioH pO3yMIIOTh SK YaCTHHY TEPHUTOPIi
KpaiHH, SIKa XapaKTepU3yEThCS KOMIUIEKCOM BJACTUBHX i1H NMPHPOJHO-reorpadiuHuX, €KOHOMIYHHX Ta
iHmmx o3Hak»”. TONOBHOI0 03HAKOK perioHy e wimicuicts. Maerscs mpo eauui reorpadiuni KopaoHm,
CHUTBHI KYyIBTYpPHO-ICTOPHYHI KOPEHi, THUIl MHCJICHHS, IOBEMIHKY, CTEPEOTHIH, E€KOHOMIiYHi 3B’SI3KU
HapOIiB, IO MPOKUBAIOTH Y IIEOMY PETiOHI.

Y npoMy IUTaHI OCHOBHHM KpHTepieM audepeHmiamii perioHiB € HasBHICTb YW BIJICYTHICTBH
HEOOXiHUX pecypciB il camo3a0e3lmeueHHs] Ha OCHOBI BJIACHOTO COI[iaIbHO-€KOHOMIYHOTO
IHTEIEKTyJIbHOTO TIOTEHITIATY. 3a ITUM KPUTEPIiEM PeTioHd AUQEPEHIIOITRCS Ha Tpu rpynu. Jlo mepmroi
Ipynyd MOXXKHa BIJIHECTH Ti PErioOHM, SIKi HE TIIbKM TIOBHICTIO 3a0e3MedyloTh CBOI MOTpedu, ane i
BUPOOJISIOTh TIEBHY KUIBKICTh MPOAYKTIB, IO MEPEBHUIIYIOTh peanbHi MOTpeOn HAcCEeNeHHS 1 BUPOOHWYO-
rOCIIOJapChKOTO KOMIUIEKCY. J{pyra rpyna OXOIUTIOE peTioHH, sIKi 37aTHI 33/I0BOJIBHSTH JIMIIE CBOi BJIACHI
notrpedu. TpeTio TpyIy CTaHOBJIATH PETIOHH, 1110 HE CIIPOMOXKHI ceOe 3a0e3neunTy 1 MoTpeOyITh JoTallil 3
O0oky nmepxkaBu. Lls nudepenuianis BimoOpaskae coliaylbHI IMpoLecH, LI0 XapakTepHi Uil KPU30BOTO
CYCIIJIbCTBA, 1 MPOBEJCHA 3a MPHHIMIIOM: )XUTH 3a PaxyHOK BJIAcCHOI mpami i 3aco0iB YM IEpeBakHO 3a
PaxyHOK IHIINX. BIIBIIICTE perioHiB YKpaiHu HEe € caMOOCTaTHIMHE 1 3BHKIIH alleIi0BaTH J0 IEHTPaIbHOL
BJIAJIH, @ He BIOCKOHAIOBATH MiCIIEBi pecypcH, 0OCTOIOBATH JIePKABHUIIbKY 1€0MIOTiI0’.

Jlroam, Mo MPOKUBAIOTH HA TIEBHIN TepUTOPii, MAIOTh YCBIIOMUTH ce0e SIK «IOJITHYHE I[iIe», TOOTO
Mae OyTH BUpoOJIeHa TOMITUIHA IMEHTHYHICTh perioHy. Y mpomMy 3B’ 3Ky 1. ITanoB i JI. ®ageeBa mumryTh:
«SIKII0 HaceNIeHHs YCBIZIOMIIIOE, 110 TEBHE KOJIO MOJITHYHUX MPOOJIEM PO3B’SI3YEThCS PEriOHATIBHOIO
Banot0, a He LleHTpom, i BiAMOBINANBHICTh 3a IX pO3B’A3aHHS JISTAa€ HA PETiOHANBHY BJIagy, CKIAJAEThCs
OCHOBA 1IEHTHYHOCTI — JMXOTOMIsl «MI» — KBOHI»".

VY CcTabiIbHUX CYCHIIBCTBAX peTioHANbHA IMEHTHYHICTh HE JOMIHYE HaJ 3araJbHOHAI[IOHATHEHOIO
IIGHTUYHICTIO, alle B YMOBax TpaHC(pOpMaLii CyCHiIbCTBA, B KPU30BUX CUTYyalisxX il poib MiABHIIYETHCS,
BOHA CTa€ CBOEPITHOI0 3aXMCHOK PEAKIi€I0 PEeTiOHIB Ta iHAMBiNA HA €KOHOMIYHI TpPYyMHOIII, TOJITHKY
«IEHTPY» B €KOHOMIUHIHM, KyJIbTYpHIH, MOBHIN Ta iHmi# chepax. ToMy BTpara iI€HTHYHOCTI B YMOBax
I00adbHOI KOHKYPEHII JJIi Cy4YaCHUX CYCHUIBCTB CTAa€ EK3UCTCHIIMHOK 3arpo30i0, IMHUTaHHIM
«BII3HABaHHS» Ta 30epexeHHs cebe y TI00aTi30BaHOMY CBITi. [NEHTHYHICTH K «KIIOYOBHHA E€IEMEHT
cy6’extuBHOI peanbHOCTI» (I1. beprep) crae BaIMBUM YMHHAKOM BHYTPIIIIHBOI Ta 30BHIIIHBOI MOITHKH
JIepKaB, OCKIJIbKHU 3a0e31euy€e COJiapHICTh TPOMaJIsH, KOHCOJIIAII0 CYCITiIbCTBRA.

PerionanpHa iJCHTUYHICTh TIOB’s3aHA 13 BIAYYTTSIM CHIBOIPUYETHOCTI JIOAMHM A0 Micus i
MIPOXXMBAaHHS Ta/a00 moxo/ykeHHs. Sk Bkazye M.B. HasykiHa, perioHanbHa iI€HTHYHICTH 3aCHOBaHa Ha
TTOHATTI «Maya OaThKIBIIMHA» Ta MOXKE OyTH BH3HAYCHA SIK CYKYITHICTh CMHUCIIB, EMOIIIHHUX Ta IIHHICHUX
3HAUEHb, AKUX HaOyBae BaJIMBE IS CAMOBU3HAUCHHS JIIOIMHH Micue’.

KpiMm perioHambHO{ iI€HTUYHOCTi, HKEPENIOM pETiIOHAJIBHOTO TMOPSAIKY JEHHOTO € HAasIBHICTh
peTioHaNBHOI eiTH, SKa Yepe3 BCTAHOBIICHHS MOPSAIAKY JSHHOTO BIIPOBAKYE HEOOXimHWA ais Hel Habip
aKTyaJbHUX Npo0JIeM y CBIIOMICTh ayJUTOPii, i THM CAaMHM CTBOPIO€ a00 MOCHIIIOE IHTEPEC CYCIUIBCTBA 10
MEeBHUX MpOOJieM 1, BiAMOBiAHO, (OpMy€ MEBHI BEKTOPU MONITUYHOTO PO3BUTKY. Y PO3YMiHHI HOHSTTS
«perioHaNbHa eniTay npeBamoe QyHKIioHamicTebkuit miaxin. Tak, IO. Bypimeiiko i A. Pubak BBakaioTh
PETIOHANBHOIO ENITOK TaKy «COIlialibHy TpyIy, siKa MpPEICTaBIsAe SK aIMiHICTPaTHBHO-YIPABIiHCHKI

! Nexnapauus AccamGrien eBpONeicKNX PErHOHOB O perHoHanu3Me B EBporte, npunstas 4 nexabps 1996 r.
Ilopman «Archive.mid.ruy. <http://archive.mid.ru/bdomp/sbor.nsf/fe3845c0f6d9b35443256¢8a004¢ 8835/
0bb87e307605829443256¢8a0047bc02!OpenDocument>.

% T'op6artenko, B.IL. (ymopsn.), lemmryuenxko, FO.C. (pen.), badkin, B.J. (pexn.) (2004). ITorimonoziunuii
CHYUKIONEeOUYHUL CIOBHUK. 2-€ BUIIL., TOII. 1 iepepod. Kuis: ['enesa, 562.

3 Topaienxo, M. (2009). ITpo6remu inenTudixanii periony sk cy6’ekra momitiaHoi gisutbHOCTI. Haykosi
sanucku IITIEH/ im. 1.®. Kypaca HAH Vkpainu, 44: KypaciBcbki unTanss, 174.

* Ianos, I1., dazeena, J1. (2006). PeruoHanbHas MOTHTHS: MHCTUTYIMOHAIN3AIHS, TPAHC(OPMALMS, TPAIMIIHH.
Muposas nonumuxa: npodaemvl meopemuueckou uoeHmupurayuu u cospemenno2o paseumus. Mocksa:
POCCIIBH, 324.

> Hasykuna, M.B. (2012). JIokanbHas HACHTHUHOCTb. MOeHmMuuHoCmy Kak Kame2opus ROTUMUYecKol HAYKU.
cnosapb mepmurnos u nousmutl. Mocksa: POCCIIOH, 1, 140.
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OpraH{ PerioHy, Tak i MONITHYHI, CYyCIiJbHI W TPOMAJChKI OpraHi3amii, JisUTBHICTh SKUX CYTTEBO BILUIMBAE
Ha COLIaNbHOOCKOHOMIUHMH Ta HAYKOBOOTEXHIUHHiT PO3BHTOK periomy»'. O. Tokoserko i B. Iamerko,
3a3HAYalOTh, 110 KOJIM PIIICHHS, SKi YXBAJIIOIOTh €JIITH, «MalOTh 3arajlbHOHAI[IOHAJILHE 3HAUCHHS U BiJl HUX
3aJISKUTh TOJAJbINA JIOJS HApoAy, KpaiHW, TO HAEThCS MPO HAlIOHAIBHI moJiTHYHI emith. Komm x
pillICHHS MAIOTh 3aranbHOPEriOHATbHE 3HAYCHHS, MAEMO CIIPABY 3 PETiOHATBHUMH EITiTAMEY .

TakuM YHMHOM, TOJITHYHUN TOPSJOK JEHHHH SK HEBII €MHUH aTpUOYT JEMOKPATHYHOIO
MOJIITUYHOTO TPOIIECY Ta CYCHUIBCTBA Ma€e OaraTOPIBHEBHE XapakTep — (POPMyBaHHS Ta BCTaHOBJICHHS
MIOJIITUYHOTO TIOPSIKY JEHHOTO BiI0OYBa€ThCS HA 3arallbHOHANIOHAELHOMY, PETiOHAIBHOMY 1 MICIIEBOMY
PIBHSX, SIKi BUIPOOOBYIOTH BIUIMB TVIOOQIBHOTO MOPSAKY ACHHOTO. PerioHanpHHI PiBEHH € KIFOYOBOIO
JIAHKOI0, OCKUIBKM B33a€MOIIOB’SI3y€ 3arajibHOHAI[IOHATBHUA TOPSJAOK JEHHUH 3 MYHIIUIAIBHUMU
nopsiikaMu JeHHUMH. (DOpMyBaHHS Ta BCTAHOBIIEHHS PETiIOHAJIHHOTO IOJITUYHOTO TOPSAKY JIEHHOTO
3MIHUCHIOETHCS TIiJ] BIUTHBOM IIJIO1 TPYNH YHHHHKIB — TOJITHYHOI KYyJIBTYpH, MONITHUYHUX KOMYHIKaIlil,
IpOMaJCHKOl i/leHTH(IKaIil, TapTiiHO-iIeoNoriYHnX npedepeHIIiid Tomo. Y CBOI 4Yepry, BHPIMIAIEHOTO
3HAauYCHHsI Ha ()OPMYBAaHHS Ta BCTAHOBJICHHS PETiOHAIBHOTO MOJITHYHOTO MOPSAKY JICHHOTO HAa0yBarOTh
perioHallbHa iI€HTUYHICTS, SIKa TIOB’s3aHa i3 BIMYYTTSAM CITIBIPUYETHOCTI JFOJAUHU A0 MIcCIIs 11 MPOKUBaHHS
Ta/ab0 TMOXOJKCHHS, 1 perioHalbHa eJiTa, sKa 4Yepe3 BCTAHOBJICHHS IOPSAKY JIEHHOTO CTBOPIOE abo
ITOCHJTIOE THTEPEC CYCIUIBCTBA 10 MEBHUX MPOo0JieM, (OPMYIOUU THM CaMUM TIEBHI BEKTOPU HOJITHYHOTO
PO3BUTKY.
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THE CONTROL OF ADMINISTRATION’S
PERFORMANCE AND THE HOLDERS
OF STATE ADMINISTRATION

In the contemporary administrative system, the internal administrative control is developed in
two forms: institutional control and hierarchical control.

As a rule, the institutional control is done on the basis of the dissatisfaction expressed by the
party, i.e. based on the institution of appeal. Hierarchical control is done based on the
hierarchical power and thus higher administrative organs have not only the right, but also the
obligation to supervise the work of lower organs.

As mechanisms for the internal control of state administration we mention the professional
standards, disciplinary commissions, informal mechanisms, self-control of administration,
interpersonal control.

As mechanisms for the external control of state administration we mention: parliamentary
control, which is known as an external political control upon the work of administration organs,
governmental control, public prosecution, courts — administrative courts and constitutional
courts, the control performed by the Ombudsman. We can also mention the control of state
administration by external formal mechanisms, where in this context we also have to deal with
lower state organs, such as: lower organs of state power — citizens — in the delegated power
respectively the authorized one from central organs to the local ones. Here we have to deal with
the control of state administration organs by municipalities, prefectures, districts etc. This kind
of control is realized and depends on state regulation. This kind of state administration control is
known as the most accepted control because the request for the control of state administration
organs derives from the horizontal position, respectively from the electoral base of choice. This
kind of control is one of the most democratic controls in countries with the most advanced
democracy.

The relations between central and local organs are regulated by the Constitution and laws. In
principle, decentralization means offering larger responsibilities and decision-making
competences to local organs with the idea of reforming the processes of local governing. But
decentralization, as a concept, represents a form of local governing administration horizontally,
while the central organ maintains a vertical administrative structure by maintaining the final
authority upon local bodies. Thus decentralization determines the direction of political/juridical
relations between state organs and performed within the administration. Decentralization is also
reflected by the functions performed by central and local organs and is expressed in proportion
with their jurisdiction and responsibilities.

Key words: institutional control, internal and external control, hierarchical control,
decentralization, advanced democracy, professional standards, mechanisms, formal
mechanisms, the service of control, self-control, interpersonal control, parliamentary control,
governmental control, prosecution, Ombudsperson.

1.1. The internal control of administration

By administrative control we understand the impact of the superior administrative organ upon lower
organs, regarding the successful performance of their official duties (this is the internal control), or the
impact of the specialized administrative organ upon other administrative organs and other holders, with the
purpose to ensure their behavior is in accordance with the laws and acts of higher organs (this is the
external control).

In the contemporary administrative system, the internal administrative control is developed in two
forms:

a) Institutional control and
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b) Hierarchical control

As a rule, the institutional control is done on the basis of the dissatisfaction expressed by the party,
i.e. based on the institution of appeal. Hierarchical control is done based on the hierarchical power and thus
higher administrative organs have not only the right, but also the obligation to supervise the work of lower
organs.

1.2. The mechanism of internal control

It is now clear that the police control is one of the key barometers in evaluating the legal state. In
those countries where the power of police is less controlled, where while performing their functions the use
of force is a common and daily measure, because of the weight it has in establishing legality, the control
upon police as one of the important segments of management, is divided in more organs in order for this
function not to be accumulated only in one institution. The word itself - mechanisms of internal control of
the police, makes it clear that we are talking about services that are positioned inside the police itself or the
Ministry of Internal Affairs. Depending from their legal competences, these mechanisms can be of formal
or informal character.

1.3. Formal mechanisms of internal control

Part of this group are all the subjects that are positioned inside the police itself (MIA), which
according to legal norms have the right and obligation to control the performance of the police. These
subjects are divided based on their weight and police violations. In this ranking, the first formal subject that
supervises the performance of the police is hierarchical control, then the control which is exercised by a
special service known as the service of internal control and professional standards, disciplinary
commissions etc.

14. Hierarchical control

This mechanism consists of police superiors itself and as we can see it belongs to the first level. This
type of control is exercised by the police leading staff based on the vertical principle (from upside down)
and the horizontal one, which is also known as hierarchical control. This kind of control is regular and
when comparing to other types of control, this one is more voluminous and daily. These kinds of
supervisions, exercised by the superiors themselves constitute the usual work of superiors, thus this
supervision is not treated as a special activity, but as their usual activity. While performing his duties, the
superior, among other things, has the legal obligation to control the performance of the police, who after
finishing their job are obliged to write an official statement through which they report for what they did.
This is a daily duty of police superiors, because every time the exercise any activity, after finishing, they
have to register it by an official statement. Then, the superior evaluates the performance of each policeman
regarding the quality. But, aside from this daily form of control, the superiors are also obliged to
operatively follow the police’s performance. They should not only base in the writings of policemen, but to
also directly and closely be informed about how the policemen exercise their duties in practice. If the
superior finds that the conducted work did not have the required quality, then he can call the dependent and
give him/her a verbal warning and if within a certain period of time the given mistakes are not avoided,
then the superior can make a written warning as well. But if even then the policeman continues with the
inadequate quality, then he can propose for lowering his wage based on the activity that provides this. This
has to do only with violations that are not that serious. If the superior during his evaluation finds out that
the policeman during the performance of his duties has made a serious violation or has abused his position,
he is obliged to inform the special service that is specialized to control the performance of the police known
as the service of internal control and professional standards.'

1.5. The service of internal control and professional standards

Even nowadays, the need to control the services that are charged with special competences is never
too much. Experience has clearly shown us that every power in certain cases can be despotic and misused if
it is not subjected to real control. The service of internal control and professional standards (SICPS), is the
organizational unit positioned within the MIA, that has the obligation to control the performance of the
ministry. The appearance of these services was undoubtedly determined by the high number of police
violations and the development of the human rights and freedoms concept. SICPS is appeared as a strong
guarantee for preventing arbitrary behaviors of police. In fact, this control is presented as a control of
second level and thus presents a filter where the performance of police and its superiors is filtered,

' With the term ‘control mechanisms’ we understand all subjects that in any manner control the performance of
the police.
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especially in the cases where force was used. Now the evaluation of legality, rationality and regularity of
using violent means would not be exercised by police superiors, but by a service which is not at all
depended from the police and which can thus conduct this evaluation in an impartial and independent way.
The purpose is for SICPS to develop objective investigations when violence and unprofessional means are
used, by making it unable to hide police abuses. From this we can see that with the appearance of this
service, the citizens have an additional instrument where they can freely go and present their complaints.
Because of the importance of this service in the control of police, we will pay more attention to it. SICPS is
an organizational unit positioned within the ministry and performs its duties in accordance with the
Constitution, laws and rules of procedure. This service is centralized and is lead by the Assistant Minister
which is chosen by the Minister himself, in front of whom he is responsible. The service is based in the
principle of hierarchy and devolution. This organ performs its duties in the name of the minister, to whom it
immediately reports for any police violations. Seen from this point of view, the service of internal control is
one of the strongest instruments in the hands of the minister through which he/she establishes order and
discipline within the ministry. The service also has the obligation to help the minister in the successful
management of the duty. In this direction, SICPS is presented as the right hand of the minister but also as a
protector of law and professionalization of MIA.'

According to the organization and structure, the service is divided in three smaller units: the service
of internal control, the service of professional standards for the city of Skopje and the analytics service as
part of it. In the Republic of Macedonia this system was first established in 1998, as a result of the reforms
by the ministry. In fact, the establishment of this service was imposed by the European Union which
required the ministry to establish the mechanisms of police control, which should effectively protect human
rights and freedoms during police procedures. At the beginning the service employed only 3 persons and
their leader, later this number increased to 11 and remained the same until 2003. During this whole period
the service was known as service of internal control and its duties were mainly based in the orders of the
minister. Thus when the minister accepted complaints from citizens, he addressed them to the service which
after conducting superficial investigations, informed the minister for the results of the investigation. The
minister was not obliged to act according to the conclusions of the service, thus even if the service found
that there were legal violations, the minister had the last word. In 2003 the service approved its Rules of
Procedure for the first time, and the number increased to 45 inspectors. Until 2009, the service was
positioned next to the minister’s office which symbolized that the service was a part of its cabinet and
functioned for its needs. With the consultation of international experts, it was required for the service to be
deployed and instead to establish it outside the ministry, where the citizens could come freely and present
their complaints against the police. Now the service is located outside, near the main gate of the Ministry,
in Dimge Mirgev Street. Even though the center of the service is located in Skopje, the inspectors of SICPS
are positioned in all departments of the police.” This separation helps the citizens to file their complaints
against the policemen in every city of the country, without having to go to the center. But when accepting
the complaint and registering it in the analytics services, the Assistant Minister can assign one or more
inspectors in the concrete case, which can come from the center of the service. Its advantage is the fact that
in the concrete case the policeman against whom the citizen filed the complaint is not aware of this, thus he
can’t make different pressures. The Rules of Procedure have set deadlines regarding the duration of
investigations by the service.

The investigations for small violations have to end within a reasonable period of time, which can’t be
longer than 30 days. In cases of serious violations, the investigations can last longer, but not longer than 90
days. After the expiry of the 30 days limit, the service has to necessarily inform the citizen by writing, even
if the investigations are still in process. After the investigations are finished, the service is obliged to again
inform the citizen about the results. If violations have been found, then the ministry takes legal measures
against its employee and also informs the citizen. SICPS has the competence to press criminal charges
against the employee of the police and propose disciplinary measures. The most important thing in the work
of SICPS are cases when force is used by the police, especially when because of its use serious damages are

! Miletic, S. (2003). Policisko Pravo. Centar za antiratna akcija, Beograd, 371.

? This regulation was helped and financed by the U.S. Embassy in Skopje, and other technical means were given
within the ICITAP program. Later, this kind of help in developing service’s capacities was also given by the
Embassy and experts of the United Kingdom. The author during this time has worked in the service and had
the luck to know the experts of European Union, that have worked in such services in their states such as:
England, Germany, France, Belgium etc.
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caused, such as death or serious injuries. In these cases, SICPS in accordance with the police law (Article
81) undertakes investigations regarding the evaluation of the legality, rationality and regularity of the use of
weapons. According to the police law, this organ may use force (fiery tools and weapons) starting from the
ranking done by the law itself, from soft measures to the lethal ones. We will briefly take a look on other
mechanisms below.

1.6. The disciplinary commission

It is a subject which operates within every police department and presents the third level of control.
In fact, disciplinary commissions are presented as a type of court within the police, while SICPS is
presented as some type of prosecution. Every proposal against police employees ends in the disciplinary
commission. The disciplinary commission develops a procedure for the collected material and in the end
takes the decision regarding the responsibility of the employee. The commission can impose some
sanctions: the decrease of wage according to relevant regulations for a period of time no longer than 6
months, lowering his/her degree for two levels maximum and the termination of labor relations. The
employee who was found guilty has the right to appeal against the commission’s decision to the minister
and after this he can also file a lawsuit before the court'.

1.7. Informal mechanisms

Above we mentioned that the mechanisms of internal control depending on their obligations and
legal competences could be formal and informal. Parts of the informal mechanisms are the subjects that
have no legal obligation, but exercise this duty based on their job.

1.8. Self-control

Self-control presents an internal court or an internal moral mechanism of every person which is
firstly related with his or her consciousness and character. This allows us to built principled attitudes
regarding some actions, which can be acceptable or inacceptable in a society. This is a very important virtue
of every person, and especially of police employees, for them to limit their power themselves, especially in
cases when force is used. Obviously this kind of control depends on the attributes of character and its
sustainability, so that even in critical cases they are able to control themselves and not excess their
competences. It is known that the duties of police are often exercised away from public, and we know cases
of corruption, cases of raids or other situations where police employees face different challenges (discovery
of gold, huge amounts of money) where their sustainability is required. Thus, during the education of
policemen it is required to develop control attributes, especially in cases of using firearms.

1.9. Interpersonal control

This kind of control means the mutual supervision of police employees themselves. It is known that
every duty exercised by the police or in each of their activities, at least two policemen participate. In cases
when various interventions have to be taken, then the number of employees increases in proportion with the
danger which is faced. However, one person of the group is always the leader and he bears the burden of
responsibility, for illegal or non-professional actions. But if meanwhile the police employees receive illegal
orders from their superiors, then they are obliged not to follow this order, and to attract the attention for
this.

This organization is mostly related to the protection of the rights of police employees. This function
is performed by the syndicalist organization when approving legal norms, collective agreement, where
police employees interests have to be protected in general and in many segments of performance, that can
be violated by the employer during this period. In the Republic of Macedonia, even nowadays there is no
special professional association for the protection of policemen that would protect police employees
especially when their rights are violated by the commanding staff’.

2. The external control of administration

2.1. The parliamentary control

The parliamentary control presents one of the most important forms of political control known by the
countries with parliamentary system. This control especially claims:

a) Ensuring the regular functioning of administration
b) Guaranteeing legality and protecting citizens rights, and
c) Performing the general supervision of administrative activity.

' Qebri AVZIU, PhD, Scientific and Professional Magazine for Law Ulpianus, 118.
% This kind of control is very developed in Germany. If one of the policemen misuses his function, of course that
his colleagues would charge him. As a result, this state has no special services for internal control.
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This control belongs to people representatives which have the authorization to continuously prove
that the administration doesn’t avoid directive lines, set by the Parliament. We will present examples of
parliamentary control mechanisms in France, United Kingdom and United States of America. Seen
comparatively, the organs of external control in most contemporary states, exercise not only the function of
legality, but also the function of opportunity in certain fields. Parliamentary control in countries with
developed democracy and in the countries with parliamentary systems presents one of the most important
forms of external control. Traditionally, as Great Britain is known as the cradle of parliamentarianism. The
Chamber of Parliament exercises its control upon administration, using the traditional technique, which is
in the disposal of every parliamentary regime. However, parliamentary control in Great Britain is mostly
realized through specialized committees and polling committees, which are established ad hoc, when this is
required by a special occasion. The sanctions for the application of parliamentary control in the work of
administration are: revocation of the Head of the Department (Minister), because of the political
responsibility which he has before the Parliament. In France, parliamentary control upon administration’s
performance is done with the interference of a Member of Parliament, but also with the impact of the
electorate through the Members of Parliament. Similar to Great Britain, the members of the Parliament
present their questions to the Government and Ministers, those questions are announced in the Official
Gazette and they must be necessarily answered. However, the most important form of parliamentary control
for the Government and other organs of central administration is the impact of the Parliament in approving
(voting) the budget. Also, there exists the institution of verbally presenting questions to ministers, which are
obliged to answer the presented question. In U.S.A., even though the system of separation of powers exists
formally, respectively the presidential system in which the control of administration’s performance is very
successful, the impact of the Congress in the performance of administration has been broadly put in the
meaning of exercising control. The truth be told, the Congress disposes many constitutional or legislative
measures for the successful exercise of administration control.

Here it is firstly referred to budgeting rights through which the Congress can refuse certain budget
means of administration organs which can impact the successful exercise of its functions'.

2.2 The mechanisms of external control

It can be said that the subjects of external control appeared as a result of the fact that society did not
trust police enough to let it take care of its own performance, without the presence of external subjects.
Seen from this point of view, distrust is the main cause for establishing external mechanisms for police
control. Even if the police wouldn’t misuse their power, citizens would still have their doubts regarding the
performance of this organ. The reasons of why should there be an external control are indefinite, but the
most important is that in countries where the police had no external control was prone to excess its
competences, which automatically violated human’s rights and freedoms. The lack of external control
provides this organ with space for transforming in a scary organ, which can be a powerful instrument of the
dominant class, to overthrow their opponents etc’. With one word, the existence of external control
mechanisms make this organ more responsible and more careful towards the citizens. Thus, because of the
dangerousness that the police holds, the external subjects that control its performance, are large in number.
Thus, we can divide them in formal and informal subjects in this part as well. First we will mention the
formal subjects’.

2.3. The mechanisms of formal external control

In formal subjects of mechanisms we mention: the Parliament, Government, Public Prosecutor,
Courts, Ombudsperson etc. i.e. depending on the state regulation where this mechanism is regulated with
relevant constitutions of national states.

" Qebri AVZIU, PhD Scientific and Professional Magazine for Law Ulpianus, 123.

% This commission is formed by 9 members (deputies), where 6 come from the position and 3 from the
opposition, but the head of the commission as usually is chosen from the opposition. The commission has two
important functions: one is related the protection of human rights and freedoms and if any violation happens,
they start an initiative for political responsibility against the official person. The commission can’t undertake
investigatory activities that are in the competence of the court. The commission also accepts complaints from
citizens regarding police’s performance. It’s disadvantage is that it accepts and addresses to SICPS to
undertake investigations regarding the circumstances, that were presented in the lawsuit and there are no
mechanisms that can independently investigate the case for which the citizen complaints.

? Interpellations according to Article 72 of the Constitution of the Republic of Macedonia can be initiated by 5
deputies.
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3. The Parliament — external political control of the performance of competent state
organs
3.1. Parliamentary control

The Parliament is the highest legal organ of a state, which among other functions also conducts the
political control of the performance of competent state organs. This is truly the only organ that can control
the activities of the government and to react against the non-principled activities that have clearly political
motives. The detection of such actions of the government that excesses its powers is something we have to
be thankful for because it limits the ongoing misuses which if not detected and stopped can lead to
numerous consequences for the society. The parliament can control the police by approving laws that
regulate its organization, structure, competences etc.; by regulating the policy of national security, polemics
and discussions regarding security issues, approval of budget for the police, choosing and revoking the
minister and assistant minister etc. Further, the Parliament has the competence to form special ad hoc
commissions in special cases regarding police violations, thus within the parliament today there functions
the permanent polling commission', interpellations®, deputies questions etc.

3.2. The government

From all the subjects that exercise their control upon the police, the government is an incomparable
institution because of the competences it has upon this organ. The government has this position especially
in those countries where its organization and functioning is based on the strong principles of centralization,
where the local power has little or even not a bit jurisdiction upon this organ. According to the constitution,
the government is an executive organ who bears the competence to directly control the state administration,
including the Ministry of Internal Affairs. The government exercises this control in this manner: by
proposing minister or assistant ministers, who politically and professionally are responsible before the
government for their work, by naming high police functionaries (the director of P.S.B. and D.S.C.)’,
approves regulations, controls the police budget, decides in second level regarding citizens complaints for
administrative issues etc. As we can see, the government, based on its competences, objectively is capable
of controlling the performance of the police in details, by also being able to manipulate in certain cases for
its own interests. Practice has proved that the government often has misused police power or has required
the minister to undertake certain actions that were not in the spirit of law”*. Thus we raise the question, how
will the minister behave in these cases? He has to first warn the Head of the Government that the order
cannot be implemented.

This commission is formed by 9 members (deputies), where 6 come from the position and 3 from the
opposition, but the head of the commission as usually is chosen from the opposition. The commission has
two important functions: one is related to the protection of human rights and freedoms and if any violation
happens, they start an initiative for political responsibility against the official person. The commission can’t
undertake investigatory activities that are in the competence of the court. The commission also accepts
complaints from citizens regarding police’s performance. Its disadvantage is that after accepting and
addressing to SICPS to undertake investigations regarding the circumstances, that were presented in the
lawsuit and there are no mechanisms that can independently investigate the case for which the citizen
complaints. Interpellations according to Article 72 of the Constitution of the Republic of Macedonia can be

' This commission is formed by 9 members (deputies), where 6 come from the position and 3 from the
opposition, but the head of the commission as usually is chosen from the opposition. The commission has two
important functions: one is related the protection of human rights and freedoms and if any violation happens,
they start an initiative for political responsibility against the official person. The commission can’t undertake
investigatory activities that are in the competence of the court. The commission also accepts complaints from
citizens regarding police’s performance. It’s disadvantage is that it accepts and addresses to SICPS to
undertake investigations regarding the circumstances, that were presented in the lawsuit and there are no
mechanisms that can independently investigate the case for which the citizen complaints.

? Interpellations according to Article 72 of the Constitution of the Republic of Macedonia can be initiated by 5
deputies.

3 Public Safety Bureau and Directorate of Security and Counterintelligence.

* During human history there are a number of cases when the police, with the request of the government was
very brutal and violated seriously human rights and freedoms. The government had requested it to cause
suffering to the population, by thinking that violent measures will help for it to strengthen its position. This
was the case with France during the governance of Lui XIV, Stalin, Hitler, Enver Hoxha, Pol Pot in
Cambodia etc.
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initiated by 5 deputies. Public Safety Bureau and Directorate of Security and Counterintelligence.

During human history there are a number of cases when the police, with the request of the
government was very brutal and violated seriously human rights and freedoms. The government had
requested it to cause suffering to the population, by thinking that violent measures will help for it to
strengthen its position. This was the case with France during the governance of Lui XIV, Stalin, Hitler,
Enver Hoxha, Pol Pot in Cambodia etc.

If the Prime minister insists in taking these actions, then the minister is left with no choice but to
resign or take legal measures against the prime minister. But, the problem complicates in cases when the
minister doesn’t want to lose his position as a member of the government, then in democratic states, the
conflict is settled by the parliament or in court where the prosecutor under the pressure of citizens takes
legal measures.

3.3. Public Prosecutor

Certainly, the progress regarding the mechanisms of internal control upon the police is huge, but yet
the main role upon the control of police in the aspect of misuses and violations of the disposition of the
Criminal Code is carried by the Public Prosecutor. This is the competent organ for pressing criminal
charges even in cases when the authors of criminal offenses are law’s employees themselves. It is true that
the prosecutor and the police have the same function and their work is much intertwined, thus we can say
that they always fight the crime together, thus the prosecutor in cases when policemen are involved in a
crime, hardly decides to initiate a criminal procedure, so today it is required for the policemen to stop being
the group of unconvicted'. With the new competences of L.P.P., the Public Prosecutor, will carry the
criminal and investigatory procedure and will have the position to daily control its performance, even
though not in the operational aspect’.

34. The Court

The courts are one of the very important subjects in controlling the performance of the police. This
control is especially expressed in cases when the police request the Court to grant a warrant for arresting
suspected persons, applying technical surveillance tools, raids etc. Afterwards the court can control police’s
performance, when talking with the suspected person before the court. In this case, the judge can also be
informed by the citizen about whether the police violated his rights and freedoms during the previous
procedures. Then the citizen, whom is not satisfied with the government’s decision in second level, can file
a lawsuit before the court. In general, the court is the most competent organ for the protection of human
rights and freedoms.

The functioning of the administration in the Courts of the Republic of Kosovo

The functioning of administration in the courts of the Republic of Kosovo is one of the interesting
topics and in the same time it is a challenge for the judicial system of a country, especially for the proper
functioning of courts. This becomes more interesting because of the fact that judiciary in Kosovo is going
through an essential reformation of its organization. Having this in mind, and the fact that besides the need,
there was no action regarding this issue, we decided to write a paper regarding the functioning of
administration in the courts of the Republic of Kosovo, where we will try to describe the main notions and
the organization of administration in details in all levels of the courts in Kosovo, based on the old and new
law, then the duties of those organs and we have also taken the opinions of court administrators of every
level, and we will present them here. As we said, administrative activity and thus, administrative acts are
very diverse regarding their form and content. They can create various rights and obligations for the
subjects that take part in this activity. But, if until the beginning of the 90’s the theory of administrative law
and legislation was not fully accepted, today we undoubtedly accept the thesis that no important
administrative sanction can be executed without the possibility to appeal it in court and without the judicial
review of the act or the sanction. By courts in implementing this principle we will consider regular courts,
Supreme Court and Constitutional Court. For the conditions and cases of judicial reviews conducted by
these courts we will talk later in the relevant chapter.

" Themes, N. (2000). Debates in Public Security Reform, External Controls. Washington, DC; WOLA, 6.
* We can talk a lot about the control of Public Prosecutor upon police, but in this place we are limited to pay
more attention to it. About the control of the Court and Ombudsperson upon police we will talk in another

paper.
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1. The constitutional control in Kosovo

Kosovo doesn’t have a long tradition of constitutional control'. The first foundation of constitutional
justice in Kosovo appeared after the constitutional reforms of 1971 that advanced Kosovo’s constitutional
position within the former Yugoslav Federation. This situation helped Kosovo as a constitutive element in
former Yugoslavia Federation to make its own reorganization in certain political-legal fields, including the
field of constitutional and legal protection. In 1972 the 10-th amendment was approved in Kosovo’s
Constitutional Law which founded Kosovo’s Constitutional Court. This step made it possible for the
Constitutional Judicial Branch (which until then was part of the Supreme Court) to transform in a
Constitutional Court. The institution of the Constitutional Court was also provided within the new
constitutional architecture of 1974. The Constitutional Court of Kosovo as a mechanism for the protection
of constitutionality and legality was functional until 1990 when with the use of anti-constitutional means,
the removal of Kosovo’s constitutional autonomy followed.

Therefore in 1999, the Interim Agreement for Peace and Self-Government in Kosovo (“The
Agreement of Rambouillet”) had designated the establishment of a 9 member constitutional court with an
international presence of five international judges to ensure the constitutional conformity of laws in relation
with the constitution and to protect constitutional rights and freedoms”. Since this Agreement was not
implemented, the institutional frame set by it never came to life. The need to establish a system of
constitutional control (the establishment of Kosovo’s Constitutional Court) was articulated by national
representatives during the drafting of the Constitutional Framework for Provisional Self-Government in
Kosovo. In April 2001 international and national experts under the leadership of United Nations Mission in
Kosovo (UNMIK) were mandated to draft a constitutional document which would enable the building of
the institutions of provisional self-government and the gradual transfer of authorizations from the United
Nations Mission in the institutions of provisional self-government. However, the proposal for the
establishment of the Constitutional Court for the protection of constitutionality was refused by UNMIK
with the justification that a step like this overcomes the spirit and limits set by the United Nations Security
Council Resolution nr. 1244°. According to UNMIK, the Constitutional Court reflects an attribute of
statehood thus prejudged the final status of Kosovo®. All that was defined by the Constitutional Framework
in this direction was the establishment of a Special College near Kosovo’s Supreme Court to treat, inter
alia, whether the laws adopted by the Parliament were in accordance with the Constitutional Court, by
including international legal documents. But this Special College was never functionalized therefore it has
no practical constitutional importance. Finally, the concept of establishing a Constitutional Court as a
fundamental part of Kosovo’s constitutional architecture triumphed in the “Vienna negotiations™ for

! Regarding constitutional control in Kosovo, see Visar, Morina (2010). The Newly Established Constitutional
Court in Post-Status Kosovo: Selected Institutional and Procedural Concerns. Review of Central and East
European Law, Volume 35, Number 2; Dren, Doli, Fisnik, Korenica (2010). Kosovar Constitutional Court’s
Jurisdiction: Searching for Strengths and Weaknesses. German Law Journal.

? See Article 6 of the interim Agreement for Peace and Self-Government in Kosovo. The full text of the
Agreement in English can be found in http://www.state.gov/www/regions/eur/ksvo_rambouillet_text.html.

3 United Nations Security Council Resolution 1244 was adopted in June 10" 1999, which enabled the
establishment of United Nations Mission in Kosovo. This UN Mission in Kosovo was divided in four pillars
and was responsible for the restoration of health, education and public services, the exercise of police
functions for a short term and the development of Kosovo’s Police Service in a long term, and the restoration
of the judicial system. On the other side, OSBE took the duty of promoting the democratization and human
rights, and the establishment of capacities in these fields. UNHCR took the responsibility of coordinating the
humanitarian help for many displaced kosovars while the European Union took the responsibility for
rebuilding the economy, including the coordination of international financial help and the reorganization of
trade, coins and banking issues.

* For more regarding international administration in Kosovo see Ford, Christian E., Oppenheim, Ben A. (2008).
Neotrusteeship or Mistrusteeship? the "Authority Creep" Dilemma in United Nations Transitional
Administration”. Vanderbilt Journal of Transnational Law, 55-105; Yannis, Alexandros (2004). The UN as
Government in Kosovo. Global Governance, 67-81; Stahn, Carsten (2001). Constitution &ithout a State?
Kosovo under the United Nations Constitutional Frameéork for Self-Government. Leiden Journal of
International Law, 531-561; Stahn, Carsten (2001). The United Nations Transitional Administrations in
Kosovo and East Timor: A first Analysis. Max Planck Yearbook of United Nations Law, 105-183; Marshall,
David, Inglis, Shelley (2003). The Disempowerment of Human Rights-Based Justice in the United Nations
Mission in Kosovo. Harvard Human Rights Journal, 96-145.
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Kosovo’s political status under the leadership of the United Nations Special Envoy Mr. Martti Ahtisaari,
who in the Comprehensive Proposal for the Settlement of Kosovo’s Status of 27" March 2007, had settled
the establishment of a nine-member constitutional court to ensure the protection of constitutionality'.

In 9 April 2008, Kosovo’s Parliament adopted the Constitution of the Republic of Kosovo, where the
Constitutional Court had an important institutional position.” In the 8" chapter, the Constitution has defined
the Constitutional Court as the final authority for the interpretation of the Constitution by giving it a broad
volume of constitutional jurisdiction. By clearly specifying the circle of authorized subjects to put in motion
a process of constitutional control, the Constitution has explicitly defined the categories of issues which can
be subjected to a constitutional control before the Constitutional Court. The definition of the institution of
individual constitutional complaints is considered as an important mechanism for citizens, juridical persons
and Kosovo’s constitutional democracy itself. Juridical persons can also benefit from the constitutional
protection of human rights and freedoms. This constitutional recourse can be used only after the exhaustion
of regular legal remedies and only regarding to concrete and direct violations of the rights and freedoms set
by the Constitution.

Chapter eight of the Constitution was implemented with the adoption of Law nr. 03/1-121 for the
Constitutional Court of the Republic of Kosovo, of 16™ December 2008 which further regulates the
organization and function of the Constitutional Court, the procedures for presenting and reviewing
constitutional requests, the conditions and procedures for naming and revoking constitutional judges and
fundamental procedural principles regarding the proceeding of a constitutional request. The process for
drafting the bill for the Constitutional Court was initiated when in May 2008 the Working Group for the
establishment of the Constitutional Court was formed. The drafting of the bill for the Constitutional Court
was done by representatives of Kosovo’s institutions and international organizations, national and
international legal experts to ensure that the content of the bill is compatible with the legal infrastructure of
European Union. Taken in general, the control exercised by the Constitutional Court upon the actions of the
Government, is related to the general limitation which the Government faces while exercising this function
that has to do with following the Constitution and laws. The mechanisms of exercising the control also
control the political function, but the governmental one as well. These mechanisms are political as well,
similar to the ones exercised by the Parliament through questions, interpellations or commissions, or the
judicial ones. With other words, the Constitutional Court enjoys the competence of controlling the legality
of the acts of Ministers Council.” Usually, the objects of control are bylaws: decree, decisions, orders,
instructions, regulations etc.

2. The control of administration conducted by the Ombudsperson

Ombudsperson presents one of the control types upon the performance of administration. The term
‘ombudsman’ is borrowed from the Swedish language which means ‘mediator or representative’. This
notion was first encountered in Sweden in 1809. The Ombudsman presents an organ, which has the
obligation to protect the citizens. This organ has the prerogative of controlling administration’s
performance. The control of administration conducted by the Ombudsperson is the type of control which is
lately being applied in countries going through transition. Based on the sample of developed democratic

' The Comprehensive Proposal for the Settlement of Kosovo’s Status of 27" March 2007 addresses: 1) the need
for the functioning of a multi-ethnic democracy, 2) the issuance of Kosovo’s Constitution, 3) Kosovo’s status
in international relations, 4) the rights of minorities and the mechanisms for their protection, 5)
decentralization, 6) judicial system, 7) cultural and religious heritage, 8) return of refugees, 9) economic
development and 10) security. The full text of the Comprehensive Proposal for the Settlement of Kosovo’s
Status is available at www.unosek.org/.../statusproposal.html.

% The project of drafting Kosovo’s Constitution was very specific and strongly followed the basis set in
Ahtisaari’s Plan, which had set the main lines of the constitutional document. In this direction, the Working
Group of 21 members was formed, whom consisted the political representative with competence in the legal
field to work in the draft of the constitution’s text and the preamble, fundamental principles, Kosovo’s
institutions, fundamental rights and freedoms, security and order, communities rights, judicial power,
economic relations, local self-governance, independent agencies and Ombudsperson. In 2 April 2008 the
draft-constitution of the Republic of Kosovo was certified by the International Civil Representative while it
was finally approved by the Parliament of Kosovo in 9 April. For more information regarding the process of
constitution’s draft see shih Marko, Joseph (2008). The New Kosovo Constitution in a Regional Comparative
Perspective. Review of Central and East European Law, 33, 437-450; Tunheim, John (2008). Shih poashtu
Rule of Law Symposium Rule of Law and the Kosovo Constitution. Minnesota Journal of International Law.

3 See: Decisions of Constitutional Court 2010 (2011). ILAR Publisher, Tirana.
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states of west, especially in the states with an emphasized social role, such as Sweden, the Ombudsperson
in countries of former Yugoslavia was found in the legal system in order to contribute in strengthening
human rights and freedoms. The Ombudsperson is an institution which has the right to explore various
illegal and irregular actions of power organs and individuals in the exercise of all kinds of activities, from
the organs of executive power, to courts and others'. The Ombudsperson takes certain measures and actions
after accepting the news by the administration of the Commission, or based on self-initiative for the
violation of human rights, which are proclaimed in the European Convention for the Protection of Human
Rights and Fundamental Freedoms or discrimination of any type. For its investigation results, the
Ombudsperson declares its results and conclusions.

Special units can present it to a government official or organ. If the subject towards whom the special
unit is directed to is not taken care carefully, the Ombudsperson will present the unit and will instruct it to
international bodies for the implementation of law and other dispositions, depending on who decides about
certain questions from his competences. The same unit is also directed to the political-executive organ of
that level of power in which the organ or official did not follow Ombudsperson’s conclusions and
recommendations. Simultaneously, the Ombudsperson can start the procedure before the competent bodies
and institutions. He has the right to access and review all official documents, including the confidential
ones. It is especially foreseen that the Ombudsperson has the right to be present in all administrative
hearings and procedures of administrative organs. The Ombudsperson at any given time can control places
where persons are deprived of liberty or places where they work. These authorizations have to be more
précised in laws regarding the procedure of administration.

3. The mechanisms of informal external control

The mechanisms of the external control of police that have informal character are: media, non-
governmental organizations and political parties. Because of the short time, we will not further go into
analyzing these institutions. With the hope that in another paper we will dedicate a higher importance to
these institutions, especially analyze the work of the prosecutor, courts, ombudsperson, media, non-
governmental organizations and political parties. We will also talk about the new model that is foreseen to
be upon the external control of police in the future.

Today, in every democratic state, the idea for the police to control is unacceptable. The mechanisms
of internal control have disadvantages regarding the fact that they are formed by the police employees
themselves, whom for various collegial or emotional reasons will not undertake the necessary means
against the police who violates the rules. Even in cases where violations would be found, these mechanisms
would cover these cases or would sentence symbolic sanctions. Also, the lack of external mechanisms
allows the internal ones to be arbitrary. Further, the functioning of external mechanisms disables the
government to misuse the power of the police. External mechanisms are even more efficient in accepting
complaints from citizens and create the conditions for the investigations regarding the use of force,
especially firearms, to be conducted based on the principles of legality, objectivity, neutrality, impartiality
etc. But even today, in the Republic of Macedonia there are still no formal mechanisms of external control
part of which would be the citizens themselves. It is though that taxpayers have the right to directly take
part in investigations, especially when firearms are used, and learn closely for the legality, rationality and
regularity of the use of arms.

The forms of state administration control by the lower organs of state power — citizens

Decentralization is a process spread throughout the entire Europe. The main purpose of
decentralization has derived by the need and interest to have a better more functional government. In order
to achieve this, a number of procedures and principles have been created to make the process of
decentralization easily implemented. Decentralization entails the transfer of responsibilities from a higher
level of central government, to more localized structures. Being such, decentralization includes a broad
spectrum of activities and impacts in a number of important fields of citizens’ daily life. Decentralization
presents a form and effort of the government to make the state central institutions more democratic. The
purpose of the new level of the decentralization of power is to create a tool with which the relations
between central and local powers can be regulated. Regardless of the regime type and existing structures of
the energy before decentralization, decentralization was used as an effort to reform and improve the
government. However, in states where a national objective and the purpose for decentralization were not
set, decentralization was used or resulted in serving only the interests of the national elite of energy.

! About the Ombudsman in different countries see: Prof. Dr. S. Popovic, page 407-410.
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In this text I will present the information, principled and methodology for the implementation of
decentralization and I will highlight the positive and negative effects. Aside from this, I will compare
initiatives and highlight the requests and standards that will help in the successful implementation of a
decentralization initiative. The focus of this document is in the implementation of a decentralization
program in Kosovo mostly inspired by the actual international administration of Kosovo.

The discussion in this document will be focused in the most debated example in Kosovo, but will
also include decentralization examples in sovereign states and is based on the view that the process of
decentralization being developed in Kosovo is far from being a normal process or a process in the interests
of the population living in Kosovo. Thus it has to be focused on the complexity of the process, positive and
negative aspects of decentralization and the possible consequences for the population of Kosovo. While
decentralization has been defined by different authors as an intellectual construction, political and legal
definitions may have very different connotations and meaning in the everyday life. However,
decentralization is an administrative process to divide the competences and functions of a central organ (in
this case the Government of Kosovo), with lower organs (in this case, municipal governments).
Decentralization presents a very complex but systematic process, regarding the organization and
functioning of a state where the democratic process is based in a plural system of respecting human rights,
rule of law and citizen activism. For this I will paraphrase the words of Professor Kominski of the
University of Indiana in the United States of America: centralization and/or government are two factors that
can discourage or limit people’s ability to take citizen actions. The internal regulations of state are defined
by the relation between central and local organs. The relations can be close or not. The decentralization has
been normally implemented based on the constitution or the laws of central power which then delegate their
competences to central non-governmental organs. In a centralized system central organs have all the powers
and other organs have little or no autonomy at all. A centralized system is seen to present a simple, efficient
system of governing, where the central organ takes all the decisions. Decentralization is a process that
results after the clear definition of centralization. This is the main topic in this study. Thus, in order to
analyze decentralization, it is necessary to understand centralization. Decentralization is a product of
centralization. They are closely connected and depended on each-other. They support and contemplate one
another, and there can’t exist a conflict between them. It is logical for the decentralized power to have
organic and functional relations with the central power. Regardless of the level of a state’s decentralization,
the lower organs will be responsible before the higher ones. The relations between local and central organs
are regulated with the Constitution and laws. In principle, decentralization means offering larger
responsibilities and decision-making competences for the local organs with the idea of reforming the
processes of local governing. But decentralization, as a concept, presents a form of local governing
administration horizontally, while the central organ maintains a vertical administrative structure by also
maintaining the final authority upon local bodies. Thus decentralization defines the direction of
political/legal relations between state organs and the ones exercised within the administration.
Decentralization has been also reflected by the functions exercised within the central and local organs and
is expressed in proportion with their jurisdiction and responsibilities. SELF-ADMINISTRATION as a form
of decentralized power and the governance of lower state organs. In Kosovo, the creation of municipalities
based on ethnicity, with the purpose of creating pure ethnical enclaves is and must be unacceptable because
it can threat the unique municipal structure and Kosovo’s constitutional order. Local governing has to be
concepted based on equal individual and collective rights of citizens and communities in Kosovo.

Decentralization, in a political/legal context means the transfer of authority from the central organs of
state governing structures. In a decentralized state, where the principle of two governing levels has been
respected, local government exercises political functions and offers special services. The structure of the
main government exercises functions and special services for the entire state. The respect and maintenance
of the division of competences and responsibilities of different government levels is a main principle of
decentralization. The principle of two governing levels doesn’t violate the principles of decentralization for
as long as it is based on law. Decentralization as a legal/political instrument can have different
characteristics such as the ability of central governance to name civil employees of lower levels, the
allocation of funds to support specific autonomic structures of lower organs, the control of the transfer of
responsibilities in lower levels is exercised by the central organ and can be defined with constitution (Prof.
Dr Riza Smaka, Prishting€, 2003/05/14). Also, when a central organ creates the bodies of lower levels, then
the public functions of that organ are implemented in accordance with a “horizontal political system,
respectively decentralized power”, as functions of services and always based on law. In this context, we
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deal with sub-municipal units. Kosovo in under a civil and political international administration with a
temporary administration that follows the transfer of competences from the central level in municipal
organs, and creation of new organs in a sub-municipal level. This is happening although the existing central
and municipal structures of governance are not strong. However, the adopted governance structures in
defining the final status of Kosovo will define the model of local governance in Kosovo.

Does decentralization has to be implemented in the central level? The answer to this question
requires empirical research to build a new model of decentralization which is politically acceptable, suitable
for the horizontal and open functioning and available to fulfill people’s needs. In principle, this treatment
favors decentralization, but one in accordance with the acceptable models based on the political will of
Kosovars, not based on ethnicity, which is believed to be against the interests of the major population of
Kosovo.
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INFLUENCE OF POLITICAL ACTORS (AND MIGRANTS
AS THEIR COMPONENT) ON POLITICAL PROCESS

Political processes are a sequence of actions and interactions of political actors. Each political
process has several political actors, and all of them are multidirectional and multidimensional,
depending on their level, scope, role, etc. By itself, the sequence of actions and interactions of
political actors (including migrants as their component) are expressed in political activity of
citizens, which in its turn is a filler of political reality. In other words, political process is the
essence of political reality. The political reality is headed by the main actors of political process
these are political actors who are individuals, groups, organizations, institutions and others.
Political actors (including migrants as their component) may not only be the main actors of
political process, but also its political resources and instruments of influence and achievement of
the ultimate goal of political process.

Key words: political actor, migrants, political process, political resources

Statement of the problem. Political actors are everyone directly or indirectly involved in the
political process. Migrants are simultaneously political actors who participate in political process and a part
of the overall concept of «subject of politics» in the exact political process’.

Political actors are not only active participants of political process who knowingly put forward
political goals and fight for their achievements, but in fact all citizens who have reached the specific voting
age. In English political language, the term «subject» is not used according to the policy because it
indicates a patrial. Instead, there is used the term "actor,” which in Latin means "doer". This is done
according to the analogy of politics with theatrical scene on which each participant plays a role. Moreover,
such political actors as participants of political processes are not only individuals but also groups, political
institutions, and others. Migrants as a part of the overall concept of "political subjects" or political actors
take part in political processes and can be also referred to this group.

The research relevance of topic about influence of political actors (and migrants as their component )
on political processes is determined by the fact that nowadays democratic transformations in Ukraine as an
extension of creative and personal freedom require high quality and effective participation of political
actors (and migrants as their component) in political processes. In such circumstances, the issues of those
who defines, creates and implements political processes deserves consideration, namely about subjects, the
interest for whom has greatly increased recently. This is caused as by changing of international community
moods, as by upgrade of key institutions of Ukrainian political power. In addition, the recovery of social,
moral, political and legal spheres of society and the state is a consequence of held reforms and changes in
international political situation, at the same time it promotes active realization of citizens’ rights,
determines their more effective impact as political actors (and migrants as their component) on political
processes in Ukraine.

The purpose of the research is considered in complex and general theoretical analysis of political
actors’ influence (and migrants as their component) on political processes. For achievement of the
mentioned goal we have the following tasks: 1) To research the influence of political actors (and migrants
as its component) in political process. 2) To determine the extent of political actors impact (and migrants as
their component) in political process. Object of the research are political actors (and migrants as their
component) and their impact on political processes. The subject of the scientific research is regularities of
political actors’ impact (and migrants as their component) on political processes. The mentioned processes
can’t occur without activity of higher state bodies and officials, authorities, Ukraine and local governments.
Their activity can’t be in conflict with public interests embodied in the Constitution of Ukraine: that is why
a person who takes a decision is responsible for its results and assumes the solution of all problems in order
to avoid negative consequences. The results of these processes depend upon those, who form and
implement policy, or its actors.

Methodological basis of the paper is general dialectical method of cognition, supported by the use of
scientific methods. A special place takes the logical method by which was made an attempt to output the

'Top6yros, H. (2005). Murpanus: miocsl 1 MUHYChl. Yenosex u mpyo, 11, 36-37.
112



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 3 Issue 3 2016

unified approach to effect of political actors (and migrants as their component) on political process. There
were actively used methods of analysis, synthesis, system and functional approaches'.

Theoretical studies of these issues are highlighted in the works of M. Iliin "The Rhythms and scales
of changes: About the concept of "process", "change" and "development" in political science",
0. Vorobiova "Migration of population: Theory and practice of research", V. Rukavyshnikova, L. Halman,
P. Ester "Political cultures and social changes", and other works that have made the source-base of this
study. Without decreasing the importance of these scientists’ works, it should be noted that on the
theoretical level, the problem of determining political actors’ influence (and migrants as their component)
on political processes has not yet been treated. Moreover, the science has not even made a unified approach
about influence of political actors (and migrants as their component) on political processes, without which
it is impossible to create a complete picture of formation and management of this type of political actors
and their impact on modern political processes.

Presentation of the main material of the research. The political processes are a sequence of
actions and interactions of political actors. They are made in time and space as an ordered sequence of
individual actions and interactions which is connected by certain logic or sense, provided that political
actors are individuals, groups, organizations, institutions, i.e. various kinds of political actors connected
with implementation of government interests and achievement of goals. Analyzing the impact of political
actors (and migrants as their component) on modern political processes, should be considered in details the
basic components of political processes. Primarily, we’ll focus on major political players - political actors
who are individuals, groups, organizations, institutions, and others.

According to political theory, in the specified aspect migrants can be considered as one of
components of political actors in general, highlighting among them individuals who has migrated for some
reason; migrant groups, united by national or socio-cultural interests; organizations dealing with migrants;
political institutions with a set of rules and regulations for migrants and others >. Each of these mentioned
components simultaneously is a separate political entity and an integral part of the concept of "political
actor". All of these various kinds of political actors (including migrants as their component) connected with
the implementation of government interests and goals achievement.

We can consider the concept of "political actor" on the nowadays example: the whole Ukrainian nation is
a political actor; the Ukrainian government is also a political actor, even though it is a part of the previous
political actor. The part of the general concept of "political actor" will also be the Ukrainian legislation, despite
the fact that it as a political institution it is also a political actor’. Each of the Ukrainian political parties and civil
society organizations is a separate political actor and a part of the Ukrainian nation as a political actor.
Accordingly, each of political leaders of modern Ukraine as an individual is both a separate political actor and a
part of the Ukrainian nation as a political actor. Thus, every political process has several political actors and each
of them is multifaceted and multi-directional, depending on their level, scale, the role etc.

Sequence of actions and interactions of political actors itself (including migrants as their component)
is expressed in political activity of citizens, which in its turn fills in political reality. In other words,
political processes are a heart of political reality. The political reality is directed by main actors of political
process: political actors who are individuals, groups, organizations, institutions, and others *.

Analyzing the resources of political processes there should be a focus on their identification and
interpretation. Resources of political processes are those components without which political process
cannot exist; it is something that is necessary for occurrence of political process’.

There are several groups of resources for political processes: physical, financial (monetary
resources), human resources, sometimes they are defined as material-power and spiritual-psychological
resources. According to the definitions of these resources of political process, we can consider material-
power and spiritual-psychological resources deeper. To material-power resources additionally to financing
are also related human resources (migrants as their component as well), or political processes actors by

! MenbBub, A.FO. (1998). OmbIT TEOPETHKO-METO0NOTHYECKOr0 CHHTE3a CTPYKTYPHOTO | TIPOLELYPHOTO
MOJXOJIOB K JIEMOKPAaTHYECKUM TpaH3uTam. [lorumuueckue uccredosanus, 2, 8.

2 BopoGseBa, O.]1. (2007). Muepayus nacenenus: Teopus u npakmuxa uccnedosanus. Mocksa.

* Murepe, B.I'. (1999). IlonuriuecKkuie HHCTUTYTHI: BUepa U cerofus. [lonumuueckas Hayka.: Hoeble
nanpaenenusi. Mocksa, 220.

* Barp, E. (1979). Coyuonozus norumuueckux omnowenuii. Mockaa: IIporpecc.

> Unbun, M.B. (1993). PutMbl 1 MaciTaGbl mepemer: O MOHATHSX «IIPOLIECC, KH3MEHEHHE» W «PA3BUTHE) B
nosuroaorun. lloauc, 2.
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themselves. An example can be political processes in Ukraine in April and May of 2014, when political
resources clearly served as means or opportunities which exercise new power in the country, have used so-
called administrative resource for a set of units of the National Guard and its transformation into a tool to
influence political process in the country. This example shows that political actors (migrants as their
component as well) can be not only the main actors in political processes, but also their political resources
and tools to influence and achieve ultimate goals of political processes'. This example clearly shows
material and power resources of political process.

Let’s separately view spiritual-psychological resources of political process. They lie mostly over the
motives of self-preservation and survival of individuals as actors of political processes (migrants as their
component included). As examples of spiritual and psychological resources in political process may be
citizens of south-eastern Ukraine in April and May 2014. Let’s note that due to political circumstances, they
did not feel themselves like indigenous population, but as migrants without the right to vote and own
opinions. From the mentioned above political actors may have different resources and use them to achieve
their goals in political process. We should separately stay on the methods and conditions of interaction of
political processes (migrants as their component as well). From the examples discussed above it’s seen that
political processes in Ukraine in April-May 2014 have destructive nature, as most political actors were in
confrontation®. This way of interaction of political actors is not constructive and hopeless.

It makes sense to consider the forms of political engagement. First of all political engagement forms
are established, institutionalized or mentally stipulated political ways of behavior of political actors
(migrants as their component included), interacting in political process. Conventionally, they can be divided
into two groups: 1) operation (cooperation, competition, consolidation and domination) 2) development
(conflict and reform).

Cooperation is a form of political interaction, based on common actions of policy subjects, who have
common or different values and interests, but strive to realize mutually beneficial goal’. An example of
cooperation in political process is political activity and engagement of residents of South-Eastern Ukraine
(migrants as their component are included) in April-May 2014.

Political competition is a form of political engagement in which political actors within legal or non legal
rules compete for supremacy in distribution of power, prestige and material resources’. An example of political
competition in political events in Ukraine in April and May 2014 is the conflict of interests of the central
government in Kiev and interests of citizens of south-eastern Ukraine (migrants as their components as well).

Consolidation is a form of political engagement that leads to union of interested groups to achieve
common goals (for example, the coordination of mass action for the sake of effecting pressure on the
government or parliament)’. Here the examples of political activity and engagement of citizens of south-
eastern Ukraine in April and May 2014, who held a referendum on the independence of the region, are
more appropriate.

Domination is a type of political interaction which provides among policy subjects unequal relations:
repression, exploitation, subjugation, etc.’. Such an interaction of political process subjects can’t occur
without conflict. Political conflict is a clash of opposite political interests, values and aspirations those lead
to confrontation groups which protect them. The conflict becomes a political one when it involves powerful
institutions or such problems as reallocation of resources that can’t be resolved without the involvement of
power factor.

Conlflicts perform the following functions: signal; information; differential; integrated; dynamic. The
subjects of political conflicts as political processes can be national state or group of nation-states; social
groups; political elite; hidden political actors, etc.”.

' Tonuapos, JI.B. (1997). Teopus norumuueckozo yuacmus. Mocksa: FOpucr.

% Xanrunrron, C. (2004). [Tonumuueckuii nopsaook & mensiowuxcs obuecmeax. Mocksa: IIporpecc-Tpauiiust.

3 Pyxasumnukos, B., Xanman, JI., Ocrep, I1. (1998). Ilorumuueckue kynomypol u coyuanvrvle usmeHeHus.
Meorcoynapoonvie cpasnenus. Mocksa.

* Kapmunec, D.I'., Xakdensz, P. (1999). [lonuriueckoe noseeHue: oduue npobdaemst. [lonumuueckas nayka:
Hoevie nanpasnenus. Mocksa.

> PykaBumiaukos, B., Xamman, J1., Dcrep, I1. (1998). Ilornumuueckue Kkynomypsl u coyuanvbHvle U3MeHeHUs.
Meoicoynapoonsie cpasrenus. Mocksa.

% Barp, E. (1979). Coyuonoeus nonumuueckux omuowenuii. Mocksa: ITporpecc.

" Unbun, M.B. (1993). PutMbl 1 MaciTaGbt mepemer: O MOHATHSX «IIPOLIECCY, KH3MEHEHHE» W «PA3BUTHE) B
nosuroaorun. lloauc, 2.
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In political developments in Ukraine in April-May of 2014 political conflict was based on opposition
between political interests of the central government in Kiev and political interests of the citizens of South-
Eastern Ukraine (migrants as their components are included). Political science entails the following main
types of conflicts: conflict of interest, conflict of values, identification conflict.

Although the conflict of interests prevails in the developed countries and has an economic basis
(redistribution of wealth, the amount of social security, etc.) in less economically advanced countries (such
as Ukraine) it comes down to desire of power elite to solve their own economic problems at the expense of
their own people. Values conflicts are a struggle over ideas about what is right and important, to what
purpose should strive. Political activity and interaction of residents of South-Eastern Ukraine (migrants as
their component are included) in April-May 2014 showed the preference of life values, individual freedom
and expression above values of authorities during this period. Conflicts of identification are characteristic
of societies in which individuals identify themselves only with a separate group (religion, language,
ethnicity), rather than with society in general. It also had a place in the political processes in Ukraine in
April and May 2014. Its basis was Russophobic and Ukrainophobic moods of different parts of Ukrainian
population (migrants as their component included) in April-May 2014. Let’s note that identification
conflicts of these events were accompanied by strong external intervention of powerful countries'

Political conflicts often take the form of coups and revolutions. Revolutions are radical, profound
qualitative changes that occur and held as a result of accumulation of contradictions in the process of
evolution, solved by coup, abruptly, sudden changes. The political revolution is a revolution and social
movement, aim of which is the overthrow of the old regime by violent conquest of political power and
implement of fundamental change of political society®. This revolution was led in Ukraine by Euromaidan’s
actors. On the 21* of February 2014 the previous government signed agreements for its termination, but the
agreement was not implemented. The government has changed, but the issue remained unresolved. The
result was tragic events in Ukraine in April and May 2014 against interests of political actors (migrants as
their components as well).

Is there a way out from the conflict in political process of modern Ukraine?

The theory of political science considers the conflict resolution of political situations in the political
process in three stages: 1) a preparatory stage the task of which is to identify the type of conflict, the degree
of its aggravation, intentions, goals and orientation of its members; 2) the stage of conflict resolution -
negotiation; 3) the final stage, which includes exit of negotiators out of the conflict, definition of objective
criteria for monitoring implementation of decisions.

Modern pluralistic societies have made significant progress in the coordination of interest groups,
balancing of conflict and consolidation of development. Their experience is used to create theoretical
models of conflict resolution that are used in political practice to achieve consensus and consolidation of
pluralistic societies which unite groups with different interests, but shared fundamental values.

As a conclusion of the research there should be noted, that there is hope for logical sequence of political
interaction of the central government and residents of South-Eastern Ukraine (migrants as their Components as
well) in the political processes of modernity to avoid the repeat of the tragic events of April-May 2014.
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COMMUNICATIVE TECHNOLOGIES OF OPPOSITION
ACTIVITY DURING ELECTORAL CAMPAIGNS

The article aims to research modern technologies of the opposition functioning different from
modernistic,, which lie in the basis of relations between power, opposition and society, obtained
communicative character, influence on public opinion, manage scale social, political, economic
events, in basis of which are informative processes.

Processes which take place in modern political reality are characterized by a variety and
complication. From the point of technological approach, they can be presented as a complex of
particular problems which need to be resolved from the side of a state and other political actors.
Such approach expects from opposition political actors not only proper understanding of
problem situation but also its resolving. For this reason technological approach becomes a base
for specialized opposition activity for overcoming political crises, which makes it urgent for
Ukraine.

Key words: technologies of opposition activity, political technologies, communicative
technologies, propaganda, political advertising, political PR.

AKTYyaNbHICTh JTOCIIPKEHHS! TEXHOJIOTIM OIMO3WIIIHHOI MisNTFHOCTI B YMOBaxX BHOOpPYHMX KaMITaHid
00YMOBITIOETBCSl HATAIBHOIO TOTPEOOI0 y TAKHX MOJITUYHUX TEXHOIOTISX, sIKi OW He nuire Oynu 3aaTHi
BUPIIIUTA KOPOTKOTEPMIHOBI 3aBJaHHS OKPEMHX ONO3WLIMHUX IOJNITHUYHUX [is4iB YH THMYacOBO
BiJICTOPOHEHUX BiJ OIOJUKETHUX KOIITIB €KOHOMIYHHX TPYI, aje W cupusuin (HOpMyBaHHIO €KOHOMIYHOL
CHCTEMH pHHKOBOTO THIy, JAEMOKPaTH3alil TOJITHYHOTO IIPOCTOPY, PO3BUTKY TI'POMAIIHCHKOTO
CYCIUIBCTBA 1 IPABOBOT JIEPKaBH.

[Mpouec B3aemoxii Bnaay Ta OMO3MLIi, yIPABIiHHS JeMOKPAaTHYHUM CYCITIJIbCTBOM MA€ CIIMPATHCh HA
KOMYHIKaTHBHI BITHOCHHH MDK BIAJ0I0 Ta CYCIUJIBCTBOM, CTa€ OB THYYKHM 1 BOJHOYAC «HaOyBae
CHCTEMHOTO XapakTepy, JMO3BOJSIE BYACHO PO3POOJATH YHIKaNbHI TEXHOJIOTii YIpaBliHHA, sKi 0O
MaKCHMAIBHO BiJIIOBifAaM CKIaHOMY i YHIKAaIbHOMY 06’€KTY yIIPABIiHH» .

OCHOBU TEOPETHYHOT'O aHANI3y Ta MPAKTHYHOTO 3aCTOCYBAHHS COIIaJbHUX 1 MOJITUYHUX TEXHOJIOTIH
Yy IISUTPHOCTI OMO3WINi, SK B yYMOBaX BHOOpYMX KaMMaHIN, Tak i y MiKEIEKTOpPaJbHHUU Iepiona, Oyiio
3aKJIAJICHO Y TO3UTUBICTCHKIN Mapagurmi MOJITUYHOTO 3HAHHS. TEeXHOJOTIYHMU MimXix K0OM MOJepHY
CIIMPABCS Ha MaHyI0Ue YSBICHHS IPO CYCIJIbCTBO, IO 3/IHCHIOE BOIOLIIO, IPOTPECY€E MPOTSITOM BCHOTO
qacy CBOTO iCHYBaHHS. Y IIbOMY IOJISATAalO i OCHOBHE 3aBJAHHS OMO3UIN — KPUTHUKYBAaTH BIaay Ta
MPOTIOHYBaTH pallioHaJbHI aJbTEPHATHBH MOJITHYHUX pIOIEHb 33Ul 3a0e3le4YeHHs Tporpecy,
MOJICpHi3allil, IeMOKpaTH3aIlii.

VY cepennni XX cromitrs, micis Hpyroi cBiTOBOI BiHH, HEOHO3HAYHOTO TOCBITY TEMOKPATHIHHX
pedopM Ta cpod PEBOJIIOLIMHOTO IIJISXY BUPIMICHHS CKIaJHUX COI[IaJIbHUX, CKOHOMIUYHUX Ta IOJIITHYHUX
mpobjaeM, Ha 3MiHy MO3UTUBICTCHKIM KOHLENUil AOCHIIKEHb CYCHIIBCTBAa MPHUUILIIM HOBI MapajurMH
CYCIIJIBHUX JOCHTI/DKEHb, SKi MPUBHECTH Ta CPOPMYJIOBAIM HOBE OaueHHS JIOJWHU, CYCIIJIHCTBA Ta
momtukd. OKpeme Miclle y JaHuX MapajaurMax IOCITand OIO3WIliiHA MiSUTbHICTP Ta BHKOPHUCTAHHS

' Cac, O. (2011). Teopernuni Ta npakTHuHi peanii yKpaiHchkoi onosuii. Biue, 18, 23-35. <http://www.viche.
info/journal/2711/>.
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MIOJIITUYHUAX TEXHOJIOTi 3 MeTor OOpOoThOM 3a BIaay — BiJl TEXHOJIOTIH PEBOJIOIIN Ta IEPEBOPOTIB
(cmII0BOTO 3aXOIUTCHHS BIAIH) 0 KOMYHIKATUBHUX TEXHOJIOTIH BIUIMBY Ha TPOMAIChKY AYMKY, a 9acTo i
MaHImyJsIii Heto (mponaranza, MoJiTHYHA pekiiaMa, monituaHuid PR To1mo).

BrmiuB KOMYHIKaTHBHHMX TEXHOJOTIM Ha Bech aHcaMOlIb CYCHUIBHHX BiIHOCHH aHali3yeTbCs
MePEeBaXHO SK OKpema IpoliemMa y TOCHIKEHHSIX KOMYHIKamii BIaaW, OIO3WINI Ta CYCHiIbCTBA. Y
CBITOBI T'yMaHITapHCTHIII BapTO BiJ3HAYMTH TakMX aBTOpiB, sk A. Jlepuep, T. Kmapk, K. Kpoc, P. I'aker,
H. JIyman, II. Hopuc, [x. Tomncon. He 3amummnuce oCTOpOHb i YKpaiHCBKI IOCHIIHUKH MOJITHYHOT
KOMYHIKaIlil 1 KOMyHIKaTHBHHUX TeXHOorii, 30kpema O. bimoyc, /. Buapin, A. [loiiuenko, O. 3epHenbKa,
JI. Kmumanceka, B. Konsnenko, C. Haymkina, 1O. ITaxomos, [I. SIkoBnes Ta iHmIi.

KoMyHikaTHBHI ~TEXHOJIOTIT OMO3MIIMHOI AisUIbHOCTI Ha0yBalOTh OCOOHUCTICHOT —Opi€HTaIil,
CHPSIMOBYIOTBCSL Ha 3aJ0BOJICHHS IOTpe® HE TUIBKM COLIQIBHUX Ta HOJITUYHUX TIPYI, KPUTHIHO
HaJAIITOBAaHUX JIO BJIAJH, aJie i BPaxOBYIOTh IHAWBITyallbHI MOTpeOH rpoMansH. OIHIEIO 3 TPUHIUIIOBHX
0c00IHMBOCTEH MOCTMOJECPHICTCHKOTO TMIIXOAY 1O TOJITHYHUX TEXHOIOTiH € akTyamizamis npobieMu
B3aeMofii Bnanu Ta omo3uuii. CamMe OCTaHHS CTa€ LEHTPOM IOCTMOJEPHUX IONITUYHUX JOCIiIKEHb.
JilicHo, momiTtuyHi # 0ocoOMBO BHOOpdYI KammaHii B YKpaiHi, JaroTh NMPHUKIaIA BAAJIOTO, i HE 30BCIM
BJIaJIOT0, BUKOPUCTAHHS KOMYHIKaTHBHHX TEXHOJIOT1H 3 OOKY MOJITHYHOT OMO3HUIIIT.

[ToHATTS TeXHOJIOTIT OMO3UUIHHOI JisUTFHOCTI MOXKHA iHTEpIpeTyBaTu SK (OpMy aKTUBHOI TBOPUYOL
B3a€MOZI] OMO3MULII Ta COLiaJbHUX IPYI, OCOOMCTOCTEH, COLaJbHOIO CEpeNOBUINA, IO CIPSMOBAaHA Ha
JOCSITHEHHSI CBIJIOMO IOCTaBJICHOI METH Ta BKJIIOYAE MOTHBH, YMOBH, CIOCOOH, pe3ylbTaT OMO3HIIIHHOT
IISUIBHOCTI TOLIIO.

1106 omo3wumiiiHa MisUTBHICTH JIiCTalla MPaBO HA3MBATHCS TEXHOJIOTiE€I0, BOHA MycHJa OYTH CBIZIOMO 1
IDIAHOMIPHO «PO3WICHOBAaHA» Ha CIIEMEHTH, IO PEalli3yIOThCS y TMEBHIH TOCHiMOBHOCTI. SIK 3a3Hadae
JI. I. Knumanceka, « TeXHOJoTris — HOHATTS yHiBepcaJbHe, iCHy€e Y OyAb-sKii cdepi JII0ChKOi aKTHBHOCTI,
30KpeMa MOJKE iCHyBaTH 1 y JIIOACBKHMX CTOCYHKax. A Iie O3Hayae, 10 MOXXHA TOBOPUTH NPO iCHYyBaHHS
COLATbHUX TEXHOJIOTTID .

Ha ny™MKy BYCHHMX MOHATTS «IIOJITHYHI TEXHOJIOTi» JOCHUTh BAKKO BITOKPEMHUTH Bill TTOHSTTS
«mmyOmiyHa momituka». Came ToMy HEOOXiZHO TOBOPUTH HE NMPO MOJITHYHI, a MPO BHOOPUI TEXHOJOTII,
TOOTO TpO crennivHi TEXHOJIOTII opraHi3alii BUOOPYMX KaMIIaHiH.

Came y 1IbOMY CEHCI MOITHYHI TEXHOJIOTIi CTAal0OTh OCHOBOIO B3a€EMOJII OITO3HUINI] Ta COIiaIbHUX Ta
noJiiTiaHuX rpym. Cepen Kiacy Cy4acHUX MONMITUYHUX TEXHOJIOTIHA OMO3MIIAHOT AiSIBHOCTI CJIiJT BUIIIMTH
KOMYHIKAaTHBHI TEXHOJIOTil, sIKi MOXHa pO3MNIAAAaTH SK TUI COLIAJBHUX TEXHOJNOTiH, MOB’SI3aHHUX 3
OpraHi3aiic€o B3aEMHH MiX JIOIBMHU I Yac TepenaBaHHsA iHpopmamii (mig dac pyxy iHpopMamiiHUX
MIOTOKIB).

[Iponecn, sxi BigOyBalOTbCS y CydYacHI MONMITHYHIA  PeaJbHOCTI, XapaKTEepU3YIOThCS
PI3HOMAaHITHICTIO Ta CKJAIHICTIO. 3 TOYKH 30py TEXHOJOTIYHOTO MiAXOXIy, iX MOMKHA IPEICTaBUTH 5K
CYKyIHICTh KOHKPETHHX IPO0JIeM, IO MOTPeOYyIOTh BUPIMICHHS 3 OOKy Iep)KaBH Ta IHIMUX IMOJITHIHUX
aktopiB. Takuii migxin nepeadayae Bij OMO3UIIHHUX MMOJITHYHUX aKTOPIB HE JIUIIIE BiAMOBIAHE PO3YMIiHHS
po0JIeMHO cHTYyallii, a i MOIIyK IIIAXiB BUX0xy 3 Hel. Came TOMY TEXHOJOTIYHHH ITiIXi]1 BUCTYTae 03010
JUTSL CTICTIiaITi30BaHOI OMO3UIIHHOT MisUTBHOCTI 3 TMONIYKY BHUXOXY 3 TOJITHYHOI KPW3H, IO POOUTH HOTO
aKTyaJIbHUM 1 Jiisi YKpaiHu. Bijbiie TOro, TEXHOJIOTIYHHMM MiAXiJ JO MONITUYHOI PEaNbHOCTI IMOKa3ye
3aJIeKHICTh CYTHOCTI MOJITHYHOTO SIBUINA BiJ 3aCTOCOBYBaHMX TEXHOJOTIYHHX 3aco0iB. Yepe3 1e
3aCIIyroBY€ Ha yBary iHTepIpeTalis OJiTHYHUX TEXHOJIOTIH SK MOCIiJOBHOCTI 3aCTOCOBYBAHUX NPOLEAYD,
MPUHOMIB 1 CIIOCOOIB MiSUTBHOCTI, CIPSMOBAaHHUX Ha palliOHAIBHY Ta €(EKTHBHY peallizallilo MoCTaBJIeHOT
MeTH — 3000y TTsI BJaau Ha BUOOpax 3a/y1sl 3a0e3MeUeHHS ONITHIHOTO PO3BUTKY.

Ha aymky JI. Knumancekoi, «CeHc 1 mpu3HadeHHsT OyAb-IKOi TEXHOJIOTii — ONTUMI3yBaTH 1 Ha il
MMiJCTaBl YKJIACTH y 3aflaHi CTPYKTYpHI Ta TPOUEIypHI MeXi BUPOOHHYHUII TpoIec, SIKUH PO3yMIIOTh y
ITHPOKOMY CEHCi» .

Y momiTHYHOMY TPOCTOPI OMO3WIIiHI aKTOpW BUKOPHUCTOBYIOTH CHEIHM(IUHI TEXHOJOTIi, S5Ki
BITHOCATHCA 10 TeBHUX cep B3aemomii — BuOOpUi, iHpopMariiiai, TeXHOIOTII JI0OiFOBaHHS, TEXHOJOTIi
NIEPETOBOPIB Ta MPUUHATTS Y3TOJHKEHUX PillIeHb.

' Kmamanceka, J1. J1. (2005). KoMyHiKaTHBHI TeXHOIOTiT MOIETIOBAHHS HOMITHYHOTO IPOCTOPY B
JIEMOKPAaTHYHOMY CYCHUIBCTBI. [1] midicnapoona kougepenyis « Pozeumox demoxpamii ma demokpamuyna
oceima ¢ Ykpaini. <www.democracy.kiev.ua/publications/collections/conference 2005>.

2 Kimmancska, JLJL. (2007). CoyianbHo-KoMyHIKamusHi mexnonoeii 6 nonimuyi: Tacmuuyi NOTIMUYHOT «KYXHI».
JIsBiB: BumaBHumTBO HamionansHOTO YHiBEpcUTETY «JIBBIBCHKA MOMITEXHIKAY, 238.
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3 TOYKM 30py BUKOHYBaHWX (YHKIH, TONITHYHI TEXHOJNOTil MOMUISMIOTHCS Ha «TEXHOJOTIT
MTOJITHYHOT MISITEHOCTI (TEXHOJIOTIT BIIaIN); TEXHOJIOTI] MOJITHYHOTO YIIPABIIHHS; TEXHOJOTIi Jep>KaBHOTO
YIPaBIiHHS;, TEXHOJIOTI] NPUHHATTS TMONITUYHUX PIllIEHb;, TEXHOJOTI] MOMITHYHOTO JiAEPCTBA; TEXHOJOTIT
MOJIITUYHOTO KOHCTPYIOBaHHA (MONITHYHA 1HXKEHEpis); TEXHOJOTIi MOJNITHYHMX KOH(QUIIKTIB; TEXHOJIOTI]
MOMITHYHAX pedopM; aHTHKPHU30BI TOJITHYHI TEXHOJIOTI; TEXHOJOTii TOTaJiTapHOTO TaHyBaHHS;
TEXHOJIOT1i IeMOKpaTii; TeXHOJOr1l 3aXUCTy MpaB JIOAWHK, TEXHOJOTI] MOMITHYHOTO aHaNi3y (TeXHOJIOTil
MOJITHYHUX AOCIIIKEHb; TEXHOJIOTII MOJITHYHOTO MPOTHO3YBaHHS; TEXHOJIOTIi MONITHYHOTO IJIaHyBaHHS;
TEXHOJIOTIi MOJITUYHOTO MOJICTIOBAHHS; TEXHOJIOTIT aHANI3Y MONITHYHUX PH3HKIB), TEXHOJOTI] MOMITHIHUX
komyHikariii (PR-rexHomorii; BHOOpYI TEXHOJOTIi; TEXHOJOTII MONITHYHOI peKJIaMH; TEXHOJOTIi
NOJITUYHOTO BIUIMBY 1 MAaHIMyJIOBaHHS;, TEXHOJOTii (QOpPMyBaHHS MOJNITHYHOTO IMIiZKY; TEXHOJIOTIT
MDKHAPOJHUX TTONITHYHAX KOMYHIKAILiH)» l

VYV chepi npuHHATTS Oep>KaBHUX PIllIeHb, MapiiaMeHTCHKOI OOpOTHOM BIAgM Ta OMO3MIlI MOYKHA
FOBOPUTH NP0 ICHYBaHHS IMiTamii TMOJITHYHUX TEXHOJOTIH, KoM, Mawdu (GopMaabHy O3HAKY
TEXHOJIOT1YHOTO BIOCKOHAJICHHS IPOLIECY, BOHM HACTIPaBli € 3ac000M JIOOiI0BaHHS MPUBATHUX IHTEPECIB.

B ymoBax nemokparu3zamii HOMITUYHOTO TNPOLECY BAXJIMBICTH TEXHOJOTIYHOTO MiAXOAY [0
OMO3MIINHOI  JisUTHOCTI  OOyMOBJIEHa  MPOLEAYPHHMH  BHMOTaMH 10  BHOOpPYOi  CHCTEMH,
OaratomapTilHICTIO, IUTIOpANTi3alli€l0 MOMITHYHOTO MPOCTOPY, cBoOoAok0 cioBa y 3MI. IIpote He mMokHa
HEOOIIHIOBATH 3arpo3H ISl Cy9acHO1, iHpopmMamiifHoi 100w, ki Hece B c00i TEXHOIOTi3allis TOJITHIHOTO
MIPOIIECY 3 BUKOPHUCTAHHSIM HOBUX TEXHOJIOTIH y iH(opMamiitHiit cdepi, TaKuX K «BipTyaTi3allis IO THKI)
Ta mosBa ()eHOMEHY «iH(pOpMaIiiHOTO ToTamiTapusmy»: «llodiTHKH, TapTii, MOJITHYHA TISJIBHICT Ta
BHOOpYi 3MaraHHs BipTyali3ylOTbCs... MOXHA CTBEpIKYBaTH, IO MapTii MEPETBOPIOIOTHCS HA «OpeHIN
Ta CTBOPIOIOTHCSA 33 3aKOHAMH 1H(QOpPMAIlIHHWX TEXHOJIOTiH, BTpavarodw (QYHKIIIO TPEeICTaBHUKIB
rpoMajicbkocTi. bopoTh0y 3a Biagy B MONITHINI MEPEHECEHO 3 1JCOJIOriid, OpraHizaliii Ta MpPOTrpaMHUX
T0710KeHb y chepy BipTyalbHUX iMiTKiBy *.

MosxJrBa MosiBa e OJHOTO PI3HOBUAY TOTANITapU3My — «iH(QOPMAIIHHOTO TOTANITApU3MY», 200
«HEOTOTANITApU3MY», SAKHH XapaKTEPU3YETbCS CHUCTEMHUM IIOJIITUYHUM KOHTPOJEM Hal I'POMAJCHKOIO
OYMKOIO uepe3 iHGopMamiiiHi TexHojorii Ta KaHamu (mepm 3a BCe — ENeKTPOHHI Mac-mefia),
BUKOPHUCTOBYIOUH «M’SIKY CHIIy» iH(GOpPMaLifHUX MOBiJOMJIEHb, KOHCTPYIOBAHHS MOPSIKY ACHHOTO, a HE
TIpsIME 3aCTOCYBaHHS HACHIIBCTBA UM (HiHAHCOBUX Ba)KEITiB BIUIHBY.

Sk BIAMOBIAL HA I 3arpo3d, IMOJITHYHI TEXHOJIOTIi OIMO3UINHOT MisJIbHOCTI Ha0yBarOTh
0cOOHUCTICHOI Opi€eHTaLii, BOHU CIIPSAMOBYIOTHCS Ha 3a/I0BOJICHHS iHAMBIAYyalbHUX MOTPeO, CIMPAIOTHCS HE
TITBKH Ha COITiaJIbHI Ta MOJIITUYHI, @ i Ha 0COOMCTICHI MOTHBH, 1 BAKOPUCTOBYIOTH iX Y AiSUTBHOCTI.

EdexTuBHICT, TEXHOJIOTIH OMO3UIIAHOI isIBHOCTI y 1H(OpMaNiliHiA cdepi MOCHIIOEThCS 3
po3sutkoM 3MI, ki MOKYTh BUKOPUCTOBYBATUCH B SIKOCTi iHCTPYMEHTY BIUIMBY Y BUOOPUMX KaMIaHifAX i B
mpotieci ypsiayBaHHs. ['OBOpATH PO «peBOOLito», o ii 3poduiu 3MI, TpanchopMyBaBIIH i MONITHYHI
BIIHOCHHH, 1 CIIOCOOW VIPaBIiHHSA CyCIiIbcTBOM. IH(GOpMaris, 3HAHHA BHUCTYIAIOTh HAHOLIBII
e(eKTHBHUM 1IHCTPYMEHTOM Cy4acHOT IMOJIITHYHOI BIIaJH, Y TOH Yac sSIK aJIMiHICTPATUBHUI CHIIOBHI TIPUMYC
noctynaerses iHhopMariiitHoMy Trcky 3MI. Came ToMy <«JIjIsl TIONMITHYHOI peaslbHOCTI YKpaiHu, SK 1 IS
IHIIMX KpaiH, Mo TpaHC(HOPMYIOTHCS, CIPABEIJIMBUM € TBEP/DKCHHS NP0 3MIHY MicIs KOMYHIKamii B
noJiTHLi. Y IbOMY KOHTEKCTI, IOTpeba y pallioHaNbHIA apryMeHTallii, pO3BUTOK PalliOHANBHOI MO THYHOT
KOMYHIKaIlil € OZHUM 3 Hebaratb0X (PEHOMEHIB, IO € CMIJILHUMU AJIS TIOCTIHAYCTPiaJIbHUX KpaiH Ta KpaiH,
SIKi 3HAXOATHCS B TIPOIIECi IEMOKpATH3AIlil. ..» 3,

Ha nymxy JI. KnumaHChKOi, «KOMYHIKATHBHI TEXHOJIOTII... CTald IHAYCTpiaIbHUMH CHOCOOaMHU
opranizauii KOMyHIKaTHBHUX HPOLECIB Y CycHiJbcTBl. BOHM He TEpIUIATH KOJHOTO TUIETAHTCTBA, MAlOTh
po3pobnsTics mpodecioHamaMu 1 peami3ylOTbCs Ha ayauTopisx HeOadeHmx po3MmipiB. [lo Takmx
TEXHOJIOTiH, SKi IOCSATIIH CBOTO PO3KBITY sIkpa3 y XX CTOJITTI, MOXHA BITHECTH TMPONAraHIUCTCHKY,
peKIaMHy, MOJIITHYHY, IEPErOBOPHY, IephOpMaHCHY, «IabIiKPUISHIIH3» TOmO» *.

' Croupkuii, B.B. (2009). Posb Ta yHKIIiT KOMYHIKATHBHIX TEXHOOTIH y HPOIECi AEMOKPATH3ALII MO THIHOT
cucteMu. Bicnux CesHTY. Bun. 100: Ilonimonocis. Ceactonoins : Bua-so CesHTY, 99.

? gxosunes, JI.B. (2009). [lonimuuna 63acmo0is aK KoMyHIKamueHuii npoyec: mMediamusayis, 0eMOKpAmMu3ayis,
payionanizayis. Oneca : ACTporpuHT, 166.

3 Sxosnes, JI.B. (2009). [lonimuuna 63acmodis ax KoMyHIKamueHuii npoyec: mediamusayis, 0eMOKpAmMu3ayis,
payionanizayis. Oneca : AcTporpuHr, 166.

* Kimmancska, JLJI. (2007). CoyianbHo-KoMyHIKamusHi mexnonoeii 6 nonimuyi: Tacmuuyi NOTIMUYHOT «KYXHI».
JIsBiB: BumaBHumTBO HamioHnansHOTO YHIBEpcUTETY «JIBBIBCHKA MOITEXHIKAY, 242.
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Jlo OCHOBHMX O3HaK KOMYHIKATHBHHX TEXHOJOTIH Yy OMO3HMMIWHIA MisNTBHOCTI MOXKHA BiTHECTH:
IITYyYHE Ta YCBIJOMIICHE YIIPABIIIHHS KOMYHIKATUBHUMH PECYypCaMU; HasSBHICTH COITIAIBHO 3HAYYIIIOI METH,
IIJIECTIPSIMOBAHICTh  Ta  JNOLUIBHICTh, CHCTEMHICTh, IUIAHOMIPHICTh, TEXHOJOTIUHICTh (CTPYKTYpa,
HOMEHKJIaTypa i MOCIHiJOBHICTH MpOLENyp Ta omepauiil); ¢opmaibHa oprasizalis Ta (QyHKIiOHATbHHUHA
pO3IOAUT TIpaIli; ONTHUMI3aIis Ta 3BOPOTHHWHA 3B'30K; MUCKPETHICTh, HASBHICTH IOYATKYy Ta KiHIIS;
KPEaTHBHICTh Ta CTAHAAPTH3ALIIS; [IUKIIIYHICT Ta MOXKIIMBICTh THPAKYBaHHS.

Busnavatoun y3zaraJgbHEHO KOMYHIKaTHBHY TEXHOJOTIIO SIK BUKOPHCTAaHHS 3HaHb LIOA0 KOMYHIKalii
JUTS TIEPETBOPEHHST BH3HAUYEHUX 00 €KTIB, MOKHA CTBEPKYBATH, IO 0 KOMYHIKATHBHHUX TEXHOJOTIH Y
CyYacHIi TOJITHYIHIN B3aeMOIii BITHOCSITHCS IIpoIarania, mojiTndHa pekiaama 1a PR, a cepis omeparriit Ta
BU3HAUEHA TIOCHIZOBHICTh (TEXHONOTIYHMH psi) 3aJalOThCsl  CIENU(IKOI  caMoi  TEXHOJOTil
(mpomaranIucTCHKOTO, pexaMHoro abo PR-tumy).

CTpyKTypHO KOMYHIKAaTHBHI TEXHOJOTIi CKJIAMalOThCs 3 TaKuUX OJOKIB: «bBJIOK aKCciOMaTHYHHX
TBEp/KEHb (IIepeyMOB) — Te, IO CTOITh «3a KaJpom» (3 4OT0 BUXOAUTHU?); OJOK ILOBOI OpieHTawii (Yoro
JocAarTu?); cuTyanidiHuil 0610k (B sSKil cuTyarii?); OJIOK MOCIiOBHOCTI BUKOHAHHS 3aBlaHb (Tpollerypa)
(sx? B sAKif mocmimoBHOCTI?); ONOK omepariid (SK? 3a JOMOMOTOI0 YOT0?); OLIHIOBAIBHUMA OJIOK (3 SKUM
pesyabratom?)» .

VY coepi ono3uLiifHOro QyHKIiOHYBaHHS KOMYHIKAaTUBHI TEXHOJOTIi MOKIMKaHI BUPIIIMUTH HACTYIHI
3aBaHHS: IHIMIAIlil MacoBOi IMJTPUMKH HACEICHHSM IIOCTAaBIEHUX [EPXKaBOK IIed 1 MoOimizamis
ITUPOKKX COIIAIBHUX BEPCTB Ha IX pealtizallito (CTpaTeris «CIIOHyKaHH»); iHhOpMYBaHHS CyCITbCTBA

PO BJIACHY TO3UIIIO, TIPUHHATE 3 TOTO YW 1HIIOTO MUTAHHS DillICHHS, aje 0e3 aKkTUBi3allii 3ychib
10710 HOTO BUKOHAHHS (CTPATETis «ITIATPHUMKH KOMYHIKAIIil 3

TPOMAJICHKICTION); TIOMIMPEHHS BKA3iBOK IMiUICTIMM HU30BUM CTPYKTypaM JUIsl peajizaiii pimeHb
(«porboBa» cTpateris); KOHTPOJb 3a peali3alliclo NPUHHATUX 1 BKE 3IIHCHIOBAHUX pillleHb (CTpaTeris
«KOHTPOJIIO»); KOOPAMHALS aKTUBHOCTI JepKaBHUX, MOMITHYHUX i TPOMAJCBKUX OpraHizaiiil Ta 00'eqHaHb
Ipu OOTOBOPEHHI THIX YW 1HIIWX COMIaIbHUX MpoOJeM (CTpaTeris «IiITPUMKH OallaHCY CHID»); CTBOPEHHS
ITO3UTUBHOTO MKy TOJITHYHOI OIO3WINi 1, BIAMOBIAHO,KpUTHKA BIamM (CTpaTeris «KOHCTPYIOBAHHS
IMIZKY»); BIJIBOJIIKAHHS TPOMAJICHKOI TYMKH BiJi OOTOBOPEHHS HEBUTITHUX IS OIMO3HUIlIT MOJITHYHUX
po0IIeM («BiBOIIIKAaIOUa CTPATETIN).

Ha >xanp, chOoroHI MOXKHA KOHCTaTYBaTH, IO KOMYHIKaTHBHI TEXHOJIOTii y cepi B3a€MOBIIHOCHH
omo3umii Ta BIaxd B YKpaiHi BHKOPHCTOBYIOTBCS 3 METOIO TMOCHIICHHS KOH(pOHTalii, 00poThOM 3a
MTOBHOBaKEHHSI.

Y neMokpaTHYHUX KpaiHaX MPOTATOM OCTaHHIX MECATHIITH COPMOBAHO ITTy HU3KY HOPMATHBHO-
MIPaBOBHX, YIPABIIHCHKUX, TEXHOJIOTIYHMX MEXaHI3MIiB B3a€EMOJII BJIAJU Ta OIO3MWINI, CEpel SKUX
0co0nmMBOi Barkm HaOyBarOTh MOJITHYHI KOMYHIKamii sSK BaXJIUBHH 3aci0 MiABHIIEHHS €QEeKTHBHOCTI
YOpaBJIiHHS, Y TOMY YHUCI Yepe3 MEeXaHi3MHU JIeMOKpaTH3aIlil MPUHHATTS NOJITHYHUX DillleHb, aKTUBI3aIii
y9acTi TPOMAISTHCHKOTO CYCHUIBCTBA Ta IOJITHYHOI OMO3MINI y Tporeci OOTOBOpPEHHS Milf ypsaay Ta
MIPOTO3HUIIiH 010 ATBTEPHATUB MOJITUYHOTO MOCTYITY.

3aBIaHHSM KOMYHIKATUBHUX TEXHOJIOTIH, SKi BUKOPHCTOBYIOTH OIIO3WIIIOHEPH y XOJi BHOOpUHX
KaMMaHiil y IJIOMy KOMIUIEKCI MONITHYHUX TEXHOJIOTiH, € HaJaHHS MOMJIMBOCTI MONITHYHUM disSdam,
cy0’ekTaM BHOOPHYOro TPOIECY PENPE3CHTYBaTH CBOE PO3YMIHHS TOJIOBHHX NpOOJeM Ta NUIAXIB 1X
BUpILLICHHS, OKPECIUTH TMepe] BHOOPISIMHA BIACHUH MPOEKT MOJITHUYHOI peanbHOCTi, BIAMIHHHH BiX
MIPOEKTY BIAIH.

MixenekTopalbHIH TepioA UIS MOJIITHYHOI OMO3MUIIl — Yac JaTeHTHOI OOpOTHOM, MOIIYKIB HOBHUX
MapTHEPIB, CTPYKTYPHUX 3MiH, KPUTHKH YPSAY, MiATOTOBKH KaApiB IS MOXJIMBOIO HACTYITHHIITBA BIIAIH.
Tpanumist popMyBaHHS TIHBOBUX KaOiHETIB y MiKEIEKTOpaJIbHI MEepioy 3a3Hama HOBOTO BUTKY PO3BHUTKY
micis npe3naeHTchbkux Buoopis 2010 poxy, HOBHi ono3umiitanit ypan ogonuna FO. Tumommenko. Bekrop ii
OTMO3MLIHHOI [JisUIbHOCTI OyB CHpSMOBaHHI Ha 30BHIIIHIO MOJITHKY, IOKA30BiCTh Ta BIAKPHUTICTH
momitnaHAX Tined. Hanmpukmax, y ciuri 2010 p. romoBa «riHpOBOro KabiHeTy» YkpaiHuW BiaBimana
Bproccens, ae 3ycrpinacs i3 mpesunentom €Bpomneiicbkoi Kowmicii XKozeManyenem bapposy, Komicapamu
Benitoto ®eppepo-Banbanep, Ilitepom Mangensconom, Anapicom Ilidanrcom ta ®panko DpartriHi,
BHUCOKMM mpeAcTaBHUKOM €C y chnpaBax CHUIBHOI 30BHIIIHBOT Ta O€3MEKOBOI MOJITHKH XaB’€poM
ConaHoro Ta BHUCTymWiIa Tepen wieHamMu KowmiTeTy y cmpaBax 30BHINIHIX BiTHOCHH €BpONEHCHKOTO

! Knumanceka, JLII. (2005). Komynikamugni mexnonozii MOOenosans noiimusno20 npocmopy 6
Odemokpamuunomy cycnitbemsi. <www.democracy.kiev.ua/publications/collections/conference 2005>.
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[Napnamenty. He MeHmr moka3zoBum Oyiu 1Tii OmMo3uILii 1 micis mapiaaMeHTChKuX BUOopiB 2014 poky.

VY nimoMmy, aHami3 QYHKITIOHYBaHHS YKPAiHCHKOI MOJITHYHOI OIO3HINI B MIXKEICKTOpaIbHI Mepioan
JIO3BOJIMB BUJIUIUTU OCHOBHI HANIPSMKH 11 (DyHKIIIOHYBaHHSI:

— poboTa «TIHBOBOTO YPsIIy»: pO3po0Ka Mporpam alnbTePHATHBHOTO HIISAXY

Po3BuTKY mepxkaBu, KpUTHKA YPSITY, 30BHIITHBOIIONITHYHA isUTEHICTD TOIIIO;

— MpOMAaraHANCTChKa MisUIbHICTh 3 BUKOPUCTAHHIM HA0YHOI aritamii (mepeBaxxHo ono3uminanx 3MI,
K1 Ha pecryOIiKaHCEKOMY Ta PErioHaJbHOMY PIBHSX MPE3EHTYIOTh MOJITUYHY MIaThopMy);

— myOmiyHI  BUCTYIM  TPEJACTaBHHUKIB  OMO3WIIHHOI CcuiM  Ha  TenebaveHHi, pamnio,
iHTepB 10apyKoBaHUM 3MI;

— 3yCTpiyl 3 I'POMAJCHKICTIO, OMOHEHTAMH, MIXKHAPOIHOIOCIIILHOTOK 3METOK 3acCBIAUMUTH CBOL
BHOOpPYi MTEPEKOHAHHS Ta 3aKIIUKU;

— TapJaMeHTChKa MisUTBHICTh (SK poOoTa Ha IUICHAPHUX 3acCiTaHHSIX Ta B KOMITETaX, TaK i
JeCTPYKTHBHI akuii OokyBaHHs poooTi BepxosHoi Pagu Ykpainu);

— IIepEroBOPH 3 METOI0 Maii0yTHHOTO KOANILIHHOTrO Oy 1iBHULITBA;

— Y4acThb y PUTYQJIbHHX JEpKaBHHUX 3axofax (IOKJIaJaHHsS KBiTiB, NPUBITAHHS TpoMalsiHaM Ha
Jiep>KaBHI Ta peiriiiHi cBsATa TOLIO);

— (opMyBaHHS KaJJpoOBOTO CKJIAAy AJsl HACTYITHOTO €IeKTOPAILHOTO IHUKITY;

— BHYTpIIIIHS OpraHi3amiifHa AisUTbHICTh: 3MiHa CTPYKTYpPH, KEPiBHUIITBA, IIPOTPAMU Aii TOIIO.

Takum dYWHOM, 3aBJaHHS BHKOPHUCTAHHA KOMYHIKATHBHHAX TEXHOJOTIH OMO3MIIHHOI isSIIBHOCTI
NOJISITAIOTh y TOMY, 1100 TOMOTTHCS KOHKPETHOI MIATPUMKH Ti€l 4 1HIIOT COUianbHOI TPYITH, MOTITUYHOT
i 32 PaxXyHOK TOCHJICHHS CHPUAHSATINBOCTI TPOMAISH O TOMITHYHOI cepH KHUTTSA 1 BHUSBICHHS iX
MEBHOI MOJIITUYHOI MMO3uIlii (CTaBICHHS IO OMO3MIlii, A0 BIaaH, A0 PeGopM, 0 30BHIITHHOIIOIITHIHOTO
BUOOpY Ta iH.). Y Hai3araJpHIIIOMY BHUTJISAI KOMYHIKATUBHI TEXHOJNOTii MOXXHA Kiacu(ikyBaTh
HACTYIIHAM YWHOM: ayZio (panxiopemopTaxi, pekiIaMHi 3BepHEHHs, Oeciam) 1 Bi3yanbHi (BiI€OpPOIHMKH,
Tene3acTaBki, TenmexedaTH Ta iH.) CIMOCOOW peKIIaMyBaHHS TIONITHYHOI OTO3HWINIi; JPYKOBaHI 3aco0u
mepesavi  peKIaMHUX TMOBiAOMIIeHb (myOiikamii cTaTted, CKJIaJaHHS OTIJISAIB, IHTEPB'I0 3 Jiepamu
OMO3MUIHHUX MapTii Ta pyXxiB Ta 1iH.); METOOM 30BHIIIHBOI pekiIaMu (peKkIamMHi IWTH, adimi,
TpaHCIIApPaHTH, JHUCTIBKH, HAIIMCH HA CTiHAaX, TOOTO «IOJITHYHE rpadiTi»); MPHIHOMH JPYKOBAHOI peKIamMu
(nmakaTu, JMCTIBKH, JIMCTH, 3BEpHEHHS, OpOLIypH, KaJeHJapi, BI3WUTIBKM TOIIO); METOIMKA IPSIMOi
MOIITOBOI  pekinaMu  (PO3CHJIAHHS TIOIITOBUX TIOBIIOMJIEH KOHKPETHHM BHOOPISIM); METOAU
PO3MOBCIOJKEHHSI pEKIaMHUX CyBEHIpiB (3Ha4KiB, MaHoK, OeHcOOJIOK, IiOBHX MOJAPYHKIB);
KOMIIT FOTepH30BaHi (hopMr KOMYHIKaTUBHUX TeXHOIOTiH ([HTepHeT, cenianbHi iHdopMaliiiHi mporpamm);
MPOBEJICHHSI 3aXOJ(iB MO 3B’sI3KaX 3 TPOMAJCHKICTIO (OCOOMCTI 3yCTpiui KaHAuIaTa 3 HaCEICHHSM,
Mpe3eHTalii, BUCTYNIM Ha MITHHTaX 1 KOH(pEpEeHLisSX TOLIO).

IIporiec CTBOpEHHS TEMOKPATHIHOI CHCTEMH 3a JIOIIOMOTOO BiITOBITHUX TEXHOJIOTIH MOB’ I3aHUM 13
HeOe3MeKor0 HaIMIPHOI TEXHOJIOTI3amii MOMTHYHOTO yrpaBiiHas. L{g Hebe3neka nojsrae «y BCTaHOBJIICHHI
HaiiOnpm  HeOe3nmeyHoi (OpPMH  COLIANBHOTO JETePMiHI3MYy — TEXHOJOTIYHOTO, KOJH TeXHika
MIEPETBOPIOETHCS 13 3ac00y Ha METY, CTaHAAPTU3YE MOBEAIHKY, IHTEPECH 1 MOTPeOH JItoIeH, IEPETBOPIOIOYH
TAM CaMHM JIOAWHY Ha 00’€KT Oe3IMyXOBHHX «KaNbKYJAIiN 1 MaHimymsmii». CydacHa Aep)kaBa Mae y
CBOEMY apceHalli HaCTIIBKH MOTYKHi 1 pi3HOMaHITHI POPMHU TEXHOJOTIH MOMITUYHOTO YIPABIiHHS, BIJIUBY
i MaHiITyTIOBaHHS, 110 1€ 3arPOKye CaMiil OCHOBi IEMOKpATii — IPOMAaJAHCEKOMY CYCIIiILCTBY» '

Ha nymxy O. ConoBiioBa, [Jisl CyCHIIECTB, Y SKUX BIJICYTHI CTali IEMOKpPAaTHYHI TPAAUIlii, «KBHHUKAE
CIpaB/i XaOTUYHE TEPEIUICTCHHs 1H(OPMAIIHHUX MOTOKIB, SKE 3HEI[IHIOE MEXaHI3MU KOMYHIKaIlii BJIaIH 1
IPOMAISIHCHKOTO CYCIIIBbCTBA, KOTPE HAPOMKYETHCA, 1 B PE3yIbTaTi LHOTO CYCHUIBCTBO IOCTYIOBO BTpayae
3HAPSAAS iHOPMAIIITHOTO BIUIMBY HA MO3MIIIT BIAII» 2,

I Xo4a posib MONITHYHHUX TEXHONOTIH B YKpaiHi Ha HUHIOTHROMY €Talli il pO3BHTKY CKJIamHa i
CylepewInBa, MPOTe CUCTEMHHH MiJXiZ 10 PO3MNIANY CTPYKTYpH, (YHKIIH, KOMYyHIKalliHHHX KaHaJiB
30BHIIIHBOI 1 BHYTPILTHBOI MOJITUYHOT B3a€MO/IiT BJIaI Ta OTIO3UILii, OMO3UIIIl Ta CYCHIBCTBA, OMO3UIIIT Ta
Mac-Mefia mependadae  BHUKOPHCTAHHS  IIOCHIMOBHOCTI  OOTPYHTOBAaHHMX KpPOKIiB, TOOTO TIE€BHY
TEXHOJIOT13aIlif0.

' Cac, O. (2011). Teoperuuni Ta npaKTHYHi peanii ykpaincbkoi onosuwii. Biue, 18, 23-35.
<http://www.viche.info/journal/2711/>.

% ConoBbes, A.U. (2002). TTonuTryeckas KOMMYHHKALHS: K IPOGIEME TEOPETHUECKOM HACHTHPHKALIMN.
Tonumuueckue uccneoosanus, 3, 5-18.

120



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 3 Issue 3 2016

References

1. Klimanska, L. D. (2005). Komunikativni tehnologii modelyuvannya politichnogo prostoru v demokratichnomu
suspilstvi. /Il mizhnarodna konferenciya «Rozvitok demokratii ta demokratichna osvita v Ukraini».
<www.democracy.kiev.ua/publications/collections/conference 2005>.

2. Klimanska, L. D. (2007). Socialno-komunikativni tehnologii v politici: Taiemnici politichnoi «kuhniy:
monografiya. Lviv: Vidavnictvo Nacionalnogo universitetu «Lvivska politehnikay.

3. Sas, O.(2011). Teoretichni ta praktichni realii ukrainskoi opozicii. Viche, 18, 23-35.
<http://www.viche.info/journal/2711/>.

4. Solovev, A. L. (2002). Politicheskaya kommunikaciya: k probleme teoreticheskoy identifikacii. Politicheskie
issledovaniya, 3, 5-18.

5. Stockiy, V. V. (2009). Rol ta funkcii komunikativnih tehnologiy u procesi demokratizacii politichnofi sistemi.
Visnik SevNTU. Vip. 100: Politologiya: zb. nauk. prac. Sevastopol : Vid-vo SevNTU, 98-109.

6. Yakovlev, D. V. (2009). Politichna vzacmodiya yak komunikativniy proces: mediatizaciya, demokratizaciya,
racionalizaciya. Odesa: Astroprint.

121



ISSN 2336-5439 EVROPSKY POLITICKY A PRAVNI DISKURZ

PROBLEMS OF NATIONAL PUBLIC
AND PRIVATE LAW

Omutpo AryHos
HauioHanbHuli ekcriepm npoekmy Padu €sponu «[lodanbwa niompumka
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NEPCIEKTUBHU NEHITEHIIAPHOI PE®@OPMU
B YKPAIHI: JESAAKI IPOEKTHU TA JIESIKI KPOKH

Dmytro Yagunov, MSSc in Criminal Justice
National expert of the Project of the Council of Europe «Further Support for the Penitentiary
Reform in Ukraine»

PERSPECTIVES OF PENITENTIARY REFORM IN UKRAINE:
SOME PROJECTS AND SOME STEPS

The article is focused on the problems of reforming of the penitentiary system of Ukraine. The
reform has been started with the presentation by the Ministry of Justice of Ukraine (February
2016) on perspectives of the future reform. The article stressed that the elimination of the State
Penitentiary Service of Ukraine (May 2016) was hasty and one that has not been discussed in the
expert community and all stakeholders.

At the same time, the article is focused on the need of establishing in Ukraine the system of dual
penitentiary inspections. Penitentiary inspections should fill the empty space that will appear
after elimination of the prosecutorial supervision over the legality in penitentiary
establishments.

The article analyzes some problems of the prison system, which are determined the non-
transparency of the penitentiary system, which in turn is a basis for further the violation of the
rights of prisoners and detainees.

Key words: subordination of the penitentiary system of Ukraine, the State Penitentiary Service
of Ukraine, Ministry of Justice of Ukraine, European Prison Rules, human rights, penitentiary
inspections, prosecutorial supervision over legality in prisons, social work with offenders, the
elimination of the State Penitentiary Service of Ukraine, prison labor, prison privatization.

Beryn

18.05.2016 p. na 3acimanni Kabinety MinicTpiB Ykpainu Oyjo CXBaJeHO Ha MEpIIMH MOTIIR
HETNPUMITHE PilIEHHS, SIKE B TOJAJIBIIOMY BUKJINKAIO IIUPOKUNA PE30HAHC.

Wnersest mpo miksinarito JepkaBHOI MEHITEHI[apHOI CityKkOH YKpaiHu.

BesymoBHO, 1€ pilleHHS MaThMe BeJHMKE 3HA4YCHHS IJsl HAIlOHATBHOI CHCTEMH KPHMiHAIBHO
IOCTUIIiT B CHJTy HACTaHHS HACIiJKIB, fKi, MaOyTh, aBTOpU pedhOpMH, MOXKIIMBO, HABITh HE YCBiJOMITIOBAJIH.
MiHfocT HaOyB CTaTyCy MOHOMOJBHOTO TpPaBIS y TEHITCHIIapHIHA cdepi, MOKIABIIK Ha cede TATap K
¢dbopMyBaHHS, TaKk 1 peamizamii Aep:KaBHOI MONITHKK Yy cdepi BUKOHAHHS KPUMiHAJIBHHX IOKapaHb Ta
npodaii (1o peui, «nonituka y chepi npodarii» — e Take AUBHE, MariyHe i TaEMHUYE CIIOBOCIIONYYEHHS,
SIK€ BUKITUKA€E OLTBIIIe BCHOTO MUTAaHb B KOHTEKCTI ITPOTOJIONICHOT IEHITEHITiapHOT pedopMm).

IIpo neHiTeHUiapHy CJayXKOY

Bepyun nmo yBarm cam Qakxt yxBajeHoro pimeHHs npo JmikBiganito JIITC, a Takox Ti rimores, siKi
MOKJIIAJIMCSL B OCHOBY TAaKOI'O DIllIEHHS, MOXKHA BIIEBHEHO CKa3aTH, 110 cama Jlep)kaBHa MEHITEHLIapHA
ciy0a YKpaiHu Hece BEJUKY JOJTI0 BiIITOBIMATHHOCTI 32 CBOIO JIIKBiAIIifo.

Le MokHa MOSICHUTH HACTYITHUM YHHOM.

YrpomoBx TpUBANOTO Yacy repeOyBaHHS MEHITEHIIapHOi CIy)KOM B aBTOHOMHOMY CTaryci (HaBiTh

122



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 3 Issue 3 2016

mig «aaxom» MIHIOCTY, KM Ha4e0TO MaB 000B’SI30K «(OPMYBaTH KPUMiIHAIBFHO-BUKOHABUY TOJITHKY)
CcKiajacs yHikampHa cHryaris. Ha ¢ori MakcuManpbHOI 30BHINIHBOI, (HOPMAIBHOI BiIKPHUTOCTI,
MIXKHapOJHUX KOHTAaKTIB Ta Oe31iyi MIXXHApOJAHUX MPOCKTIB, SIKi MPOJIHMBAIKCS ONarogaTHUM JOINEM Ha
MEHITEHIIapHy CHUCTEMY, OCTaHHs 3ajumanacs (i MpoJoBKY€ 3aJHILATHCS ) 3aKPUTOIO0 i KOHCEPBATHUBHOIO,
a TOJIOBHE TaKO¥0, IO CYTTEBO HE 3MIiHIIIA TIPIOPUTETH CBOET MisSITLHOCTI.

[Nenitenmiapna cucrema QyHKIiOHYBana (Ta MPONOBXKYE (QYHKIIOHYBaTH) 3A€0UIBIIOTO 3apaau
caMmol CHUCTeMH, HaJalo4M NPHUKIaJ BEIbMHU IWBHOI cyMilli mpodeciiiHOCTI Ta BiAJAaHOCTI CBOil poOoTi,
30BHIIIHBOI MPO30POCTi, (HOpPMaTi30BaHOTO MPOKYPOPCHKOTO THCKY, CYOKYIbTYpH, KOPYIIii, HAMaraHHs
3a0e3medyBaTy IpaBa JIIOAWHHA Ta Cy9acHOI MpuMycoBoi mpami. CucremMa mpupoaHo Xode (PyHKIIIOHyBaTH
3a CTapuMH T[paBHJIaMH, alie 330BHI BHIVIAAATH NPUBAOIMBO, MaiKe IO-€BPOINEHCHKi, Maiike
JEeMIJIITapU30BaHO Ta Maixke mpocouianbHo. KiitouoBuM ci10BOM TyT Oyze «Maibxey.

3aKpHUTICTh CHCTEMH HE O3HAJae, Mo 0 Hei HeMae 30BHINIHBOTO JOCTyITy. HaBmaku, reHiTeHmiapHi
yCTaHOBU B YKpaiHi OyKBaJbHO MOTEPHAIOTh BiJ KIIBKOCTI BiIOMYHX NEPEBIPOK, BI3UTIB MPOKYPOPIB Ta
MDKHapOJHUX EKCIIEPTiB TOWIO, B CHIY YOro OinbLIiCTh YKpaiHCBKHX B’S3HULIL € over inspected.
3acyIKEeHUM J103BOJIEHO KOPUCTYBAaTHCS [HTepHETOM Ta MOO1IBHUM 3B’ s13K0M. CHcTeMa CyTTEBO 3MiHMIACA
3a paxyHOK 3HAYHOI'O PO3LIMPEHHS MpaB 3acyKeHHX Ta yB’s3HeHuX. Hapomuuit memytar Ykpainm lO.
MHUpOLTHUYEHKO CTBOPUB HOCTIMHO [i104y HayKOBO-EKCIIEPTHY TIaTGOpMY AJIsl 0OTOBOPEHHS Ta PO3POOKH
3aKOHOTIPOEKTIB 3 TMEHITeHIIapHUX MUTaHb. 3a€ThCs, HIKOJIM YKpaiHChbKa B’S3HUIM He Oyia HACTUIBKH
HaOMMKEHOI0 IO TEPIINX TEHITEHITIapHUX iealiB Ta MDKHAPOMHWUX B’S3HUYHUX CTAHAAPTIB, 0OCST
JOTPUMAHHSI SIKUX MOXE JO3BOJIUTH cOOl JepkaBa Ha Cy4acCHOMY €Talli, sika IepeKuiia PEeBOJIOLII0 Ta
Hapasi mepeOyBae y cTaHi BiliHU.

IIpore icHye «ame», sike HaJa€ MiJCTaBH TOBOPHUTU MPO KPaiHIO KOHTPOBEPCIHHICTH BITYMIHSIHOI
neHiTeHmiapHoi cucremu. lIpoGnema monsirae He B OCTAaHHIO 4Yepry B METOJaxX YIPAaBIiHHA Ta CTHII
MUCIIEHHA 0aratbox B’s3HMYHMX odinepiB. B’s3uuuni odinepu Hepinko 3a0yBaioTh, IO iX 3aBIaHHS —
BUKOHYBAaTH TIIOKapaHHSA, a HE BIINPAaBISATH TNPaBOCYAJSA, BHACIIJOK HYOTO BTUIEHHS peadimiTamiiHol
MmapagurMA HEPITKO 3YCTPIYaeThes 3 TPUXOBAaHUM OmMopoM. [IpmkiamoM Takoi KOHQPPOHTAIli Mix
30BHIIIHIME (OPMaMU Ta BHYTPIIIHIMH NPOSBAMH MOXE CIY>KUTH MO3MUIis NEHITEHUiapHOI CIyXO0H 3
IIpUBOLY «3aKkoHY CaBYEHKO, PO SIKUIl MU OyZIEMO TOBOPUTH 3T0OJIOM.

3 iHmoro 60Ky, HE iCHy€ MiJCTaB TOBOPHUTH IPO TE, MIO MICIS MiANOPSAKYBaHHA NEHITEHLIapHOI
ciry)0u Oe3mocepeqHb0 MIHICTEPCTBY FOCTHIII MHUCICHHS YHMHOBHHKIB MIHIOCTY OTpHMye HabaraTo
Oinpiy peaOimitaniiiny ckmanoBy. [lopiBHsSHHA «moraHoro moiineicekoro» (B ocodi JAIITC) i «mobporo
oJTirnecpKkoro» (B ocobi MiHIOCTY), a TakoXX 30BHINIHRO 3aJeKJIapoBaHa peadimiTariiiiHa mapagurma
MiHrOCTy iCHYIOTB, TaAa€MO, 32 PaXyHOK MPOCTOTO HE3HAHHS YMHOBHHKaMU MIHIOCTY TOTO, YAM BIIaCHE
KHUBE YKpaiHChKa B’SI3HULS. MUMOBOJII 3raly€ThCsl 3arajibHOBiJOMa B’ SI3HUYHA CUMYJIALIs JokTopa Dinima
3iMbapmo, sKa MOKE YaCTKOBO IOSICHUTH IPHYMHH TaKOTO KOHTPACTY: 3 OOHOTO0 OOKY CYCIJIBCTBO
HacHU4yeThca iHQOpMaIi€o Mpo Ha4eOTO IMyHITHMBHO OpPI€EHTOBAHMX O(imepiB MEHITEHIIapHOi CIyKOu
(kpaiiHiii HeraTHB), 3 IHIIOTO — NP0 Ha4eOTO pealbimiTaliiHO CHPSAMOBAaHMX YWHOBHUKIB 3 MiHIOCTY
(sIcCKpaBHIi TTO3UTHUB).

Mix TiM peadii (y TOMy YHCII 1 3 OTJISIAY HA CTaH 3aXHCTy IpaB JIIOJUHK) Hacnpasi HeBTimmHi. [1lo
sIBIISIE COOOI0 CydacHa TEHITEHIiapHa cucTeMa YKpaiHd MOKHA Ji3HATHCS, JIMIIE NPOTJISAHYBIIM CaiT
HallOHAJIBHOTO TMeHiTeHLiapHOrO BimoMcTBa. Came TakMil EKCHEPHUMEHT, BJIacHE, MM H IPONOHYEMO
IIPOBECTH.

Hezanexnuii cmocrepirau, nmotpanuBum Ha calt HIITC, ompasy *x BimuyBae cebe miag mpecoMm
iHdopmMariii, ska Mae OYEBUIHO BijJIajieHE BiJHOIIEHHS IO MEHITeHIIapHOI TisUIBHOCTI Ta MpOOIeMaTHKU
JOTPUMAaHHS IPaB 3aCyIKEHUX Ta yB’ I3HEHUX.

Ilepme, mo kumaeThCs B 09i, KpiM, 3BHYaiiHO, TriMHy Ta cuMmBoiiku JIITC, me BubipkoBa
«TEMaTUYHICTB» COLIaJbHO-BUXOBHOI pOOOTH 3 TaK 3BaHMM «CIICLIKOHTHHTEHTOMY, sIKa XapaKTepPH3YEThCS
OYEBHIHOIO TPAIUITIHOIO PaasHCHKOIO MMoKa3oBicTio. [Ipoiimos Jens HapomkeHHs Benmnkoro Kob3apst — i
[0 BCIM YCTaHOBaM MJe XBWJIS BHCTYIIB B KOJIOHISIX, MPUCBAYCHUX IHOMY IHIO. Big3HayaeMo piYHHUIIO
6010 mix Kpyramu — i mo Bcix ycraHOBaxX yB’S3HEHI B OTHOMY MOPHBI 1eMOHCTPYIOTh HarpioTu3m. ITix nei
XKe TpeHJ MOXKHa 3amucaTh AUpeKTuBy «PizaBani Cesita», aupektuBy «Jomomora ATO», OUpEKTHBY
«[lenp noBkiyusa», qupektuBy «HebecHa CoTHs», nupekTuBy «Jlecst YkpaiHka» Ta iHIII He MEHII OKa30Bi
MacoBi JIHCTBA, IO OPTaHI3YIOTHCS ITiJT TacIaMHt «COIIaTbHO-TICHXOJIOTITHOT pOOOTH 13 3aCYIKCHIUMMY.

[pomury 3po3ymiTu npaBUIILHO: Halla Jep:kaBa nepeOyBae y cTaHi BiiiHU. BinTak yce, o mos’s3aHo 3
MaTpiOTU3MOM Ta 3aXUCTOM BiT4M3HM — 1e 3aciayroBye Ha IJMOOKY MOBary, HU3bKHH YKJIIH Ta IIUPY
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MiATPUMKY (TakK camo SK ¥ IpUAIIEHHS YBaru KyJIbTypi, MUCTEUTBY Ta OCBITI).

IIpore maBaiiTe mpocTo ysiBUMO co00i, mo yB’s3HeHi Louisiana State Penitentiary Ha J[lens
Heszanexnocri CIIA opranizoByioTh 3a HerjacHUMH aupektuBamu @DenepanbHoro Oropo B’SI3HUI
CBSITKOBUH KOHIEPT, a 3acymkeHi Folsom State Prison B eanHOMY MOpHBI CBSTKYIOTH NEpPEeMOTy Haj
Mekcukoro y BiitHI 1898 poky 3 BIAMOBIIHMMH CTiHTa3eTaMH Ta KOHIepToM. JlaBaiiTe ysBHUMO c00i, 110
3acyKeHi, ki yrpuMytoThes y Attica Correctional Facility, Ha nens Hapomkenns [Ipe3unenta JliHkoabHA
MPOBOJATH BiJMOBIAHUI CBATKOBHI BEUip.

AGo x 3acymxkeni 3 Aylesbury y TakoMy % (opMarti CBATKYIOTh JeHb HapokeHHs 11 Benuunocri, a
B’s13Hi 3 Pentonville cTaBmATh CBATKOBHHA CHEKTaKIb HAa YeCTh mepeMord Iiij Barepmno. I Bce 1e mmpoko
npecTarieHo Ha caiiti Her Majesty Prison Service.

Moo Bee 1ie Mae mictie i B CLA, i B Cnonygernomy KopomiscTsi. MoiuBo. ..

IIpote caiitr AIITC, Ha BimMiHY Bim CalTiB INEHITEHIIApHUX CIy)KO 3aXiTHUX KpaiH, HE TOBOPUTH
MaiKe HIY0ro Ipo Te, SK, KOMY 1 Ha IO IOCKAp)KUTUCS 3aCy/PKEHOMY 3 KOJIOHIT Ta yB’SI3HEHOMY 3i
ciiggoro i3oisaropy. CalT He MiCTUTH iHQOpPMAaLIi Ipo Te, Ha IO caMe MOYKHA CKap KUTHCS MPOKYpopy 1 B
sKiit hopMi, a mo — OMOycMaHy, Ha IO — KePiBHUKY MICIeBOi mouimii, a Ha mo — MiHICTpY FOCTHIII.
CaliT He MICTUTh OKpEMOT IOCTYITHOI pyOPHKH IJisi pOJUYiB 3aCyPKEHHX Ta MOTEPIIUINX BijI 37I0UYHHIB.

Mu monalimMeHie cymHiBaeMocs, o ¢inancosi gexnapanii kepiBaukis AIITC, cnosa rimuy HIITC,
ayniodaiin 3 OpaBypHOIO micHelo «Hama ciy)x0a meHuTeHIMapHas», iH(QOpMAIil0 Npo HAWKpaIIHi
KIHOJIOTIYHUH MiAPO3Mia TEeHiTEeHI[iapHOI CIy:k0M abo mpo Kpamoro maiictpa OOMOBHX MHCTEITB €
00’€KTOM TNEPIIOYeProBOl YBaru 3acy/[XKEHOT0, HOro poauya adbo moTeprinoro. Tak caMo SIK 1 CTaXaHIBChbKe
3MaraHHs I0J0 TOKAa3HWKIB y 3HAi/IeHHI HApKOTHKIB Yy KOJIOHISIX Ta MOOITBHHX TenedOoHIB y CIigumx
i3omaTopax Ha (OHI TOTO, IO KOXEH APYTHid ChOToNHI 00i3HaHuH, mo MoOinsHuH Tenedon B CI30 — me
peaMeT HeoOMEKEHOT TOPTIBII Y CIIUUX 130J5TOPaX, a BiITaK — adCONI0THA HOpMA.

Otxe, notpamsitoun Ha caiit JIITC, Han3BuyaliHO BakKKO 3HAWTH caMe aKkTyalbHy 1 MOTPiOHY
iH(opMaIrito, HeoOXiIHY JJIs TOTPed 3aCyHKEHOTO, TaK 1 IS MOTped MmepcoHay MeHITeHIIIapHIX YCTaHOB
y KOHKpETHIH cuTyarii, sika norpedye HeraifHOro BHpilIeHHs. 3BUYaiiHO, 10 CalT — 1e jaume caiT. [Ipote
BOJHOYAC CAMT — Iie BITpHHA JOCSATHEHb Ta SICKPaBHX IOKa3HHKIB, K4 HAOYHO JOBOIUTH TE, IO CUCTEMa
TIpaItioe st cede i 3apamu ceoe.

T'oBopstam y3araibHEHO, MOXKHA 3aYBaXKUTH, 110, 3 OMHOTO 00Ky, mikBinaiis JIITC re Oyna yumMoch,
4Ooro He MOKHa OyJi0 O BUIIpaBIaTH Il BIUIMBOBHMX T'PABLIB, SIKi XOTLIH 1€ 3pOOHTH.

[MuTanns monsirae B ToMy, 4u Oyjia mporosomeHa MiHiocToM pedopma IificHO crnpsiMOBaHa Ha
KapAWHAJbHE BHPINIEHHA [TIHCHUX NPOOJEM CHCTEMH, IONIMIIEHHS MpaB yB SI3HEHHUX, COIaJIbHY
MIATPUMKY Ta 3aXHCT MEPCOHANy, a BIATaK — 3MiHYy CHCTEMOYTBOPIOIOUOTO €JIEMEHTY 3 KapajbHOTO Ha
peabiniTaiitHui.

binpmre Toro, mUTaHHSA MONATaE B TOMY, YM OyJHM BipHO imeHTM(IKOBaHI peanbHi ImpoOIeMH Ta
3aMpoTOHOBAHO IUISIXH iX BUPIMIEHHS?

Bsaxkaemo, 110 Hi.

Ta mocminmHiCTs Ta 3aByallbOBaHICTh PeOpPMATOPCHKUX KPOKIB HAIa€ IMiICTaBH TOBOPHUTH IPO IIe
B)K€ CHOTOJIHI. SIKIIIO TAKOHIYHO TOBOPHUTH PO MiHICTEpCTBO IOCTHIII{ B aCTIEKTi BKpail HETaTHBHOI OLIHKH
pobotu [eprkaBHOi eHITEHIIapHOT CIyK0H, TO BApTO HarajaTH PO OAWH MOMEHT.

Bpaxosytoun, mo HIITC nume peanizogyeano KpUMiHAIBHO-BUKOHABUY IOJITHKY, sIKA, B CBOIO
yepry gopmysaracs MIHIOCTOM, TO HEBXXKE BHXOAWTH, mo JikBigarmis JIITC Oynma HacHigKOM TOTO, IO
He3rpaOHa, 3aKpHTa, KOHCEpBAaTHBHA IICHITEHLIapHA clyx0a mpocTto Oyla HE3NATHOI BTUIUTH TY
IIPOCOIIiaNbHY, BUTOHYEHY, IOBEIIpHY, peadlmiTaniiiHy HOJITHKY, sika GopMyBanacs MIiHIOCTOM YIPOJOBXK
TpUBAJIOrO Yacy?

Hanesne, Ha nymMKky pedopmaTopis, 1o Tak, 0epyuu 10 yBaru cam ¢akr nikeigaiii JITC y crocio,
SIKMH OyJI0 peasti3oBaHo.

IIpo pedopmy

Po3mipkoByroun mpo HpUCKOpeHe pedopMyBaHHS MEHITEHIIApHOT CHCTeMH YKpaiHu Ta HaCIiJIKH
Takoro peopMyBaHHS, a TOJOBHE — PO BXKE peasi3oBaHi KPOKH, JOIUIBHO OYJI0 HarajaTH pedopmaropam
SICKpaBy, aJie epeBipeHy yacoM Te3y Mimens @yko npo Te, 1o i3 caMoro moYaTKy HapOIKEHHS Cy4acHOI
(Tak 3BaHOI «BHIpaBHOI») B’SA3HUIN i cama B’s3HHUI, 1 il pedopma, i HeBmada wiei pedopmu Oynu
3a37aJIeTi b 3aIyMaHNM CIICHApieM, STKHH 13 CaMOro ITOYaToK IepeadadaBcs iHiaTopaMu Takoi pedopmu.

Xorinocs 6 TakoX HaragaTh pegopMaTopaM Oyxe MPOCTY ICTUHY, IO «BUIpPaBHa» B’S3HUL, IO
3’sBusacs Ha noyatky XIX CTONITTs, Maiike oapasy X MPOJAEMOHCTpyBaja OYEBUAHY HEIOCSDKHICTD THX
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BHCOKHUX 1, MaOyTb, JIHICHO OJIATOPOJHMX I[iJIeH, SIKI HaBiTh CHOTOHI PyXalOTh POMaHTHKAMH Ta SIKi JJOBOJI
LUHIYHO BUKOPHCTOBYIOTH IIParMaTHKH.

BopHouac i poMaHTHKH, 1 IparMaTHKH HE 4yJid ab0 HE XOUYyTh BU3HABATH OYECBHIHICTH: HE BapTO
ChOTO/IHI PO3MipPKOBYBATH PO Te, 0 OYJI0 3alpOBaKEHE IMMOHA] ABOXCOT POKIB TOMY, SIK IIPO IIOCH HOBE.
Tum Oinbplie HE BapTO IIPUMIPSATH) LEH «BUIPABHUI» «PapUTET» HAa CydacHE EJIEKTPOHHE CYCIUIBCTBO 3
XapakTePHUMHU IS HbOTO COIIaJIbHUMU B1IIHOCHHAMHU.

3ranyroun inei Pymre, Kipkxeiimepa, ®yko, Menocci, [1aBapini, a ocobnuBo «Himo He CnpauboBye»
PoGepra MapriHCcOHa, MYCHMO HAroJIOCHTH: CBOTOJHI MH JHBEMO Y 30BCIM IHIIMX COIIaIbHO-
€KOHOMIYHHMX YMOBaX, JI¢ TpaauIliiHe «BUIIPABIICHHS depe3 » (OoTpiOHUI «3aci® BHIIPABICHHS
BIIMCATH 33 OakaHHAM pedopmaTopa) — Iie JeHb BuopalnHid. | came Ha 1e moTpiOHO Oyjo O 3BEpHYTH
yBary pedopmaTtopam. IcTopis Tak 3BaHOi «BUNPaBHOI» B’S3HHULI, 3MiHA MOAYJALIN IOKapaHHS Ta
JIOKOpiHHA TpaHchopmarliss peadbimitamiifHoro igeamy ynpoaosxk XIX — XX cToniTh, TOBHHHA Oyia O sIK
HIKOJIM CTaTH O0’€KTOM yBard pedopmaropiB mepex mporoyomenHsMm pedopmu. I[Ipote mporo, Ha
MpeBEIMKUN Kanb, He cTajocs. | meHiTeHuiapHa pedopma, mporosomena MiHiocToM Ha modatky 2016
POKY, HaBiTb B yMOBax BEJIbMHU CKPOMHOI'O BHCBITJIEHHS NPOOJIeM Ta IUIIXIB iX BUPILICHHS, BUKIHKAJa
HEOJJHO3HAUHY PEeakIio cepell ekcrepTiB Ta Beepeanni camoi ATITC.

IHomi Taka HeogHO3HAYHA peEaklis MEXyBaja 3 HEPO3YMIHHSM, ake SK Takoro OOroBOpEeHHS
repcrekTuB MaiiOyTHROI pedhopMu MIHIOCT Tak i He OrOJOCHB 1 HE 3ampornoHyBaB. ToMmy pimeHHs Y psiLy
mpo JikBigamito Jlep>kaBHOI TEHITEHITIAapHOI CIyKO0M YKpaiHu Oyio 1M030aBJICHHM YiTKOTO ITOSICHEHHS
I0JI0 iICHYIOUHX MPo0JieM, IiJieH, pecypciB Ta IMepCIeKTUB.

IleniTenmiapaa pedopma BimOyiacs Ha QOHI 1 Mg Yac TEBHOTO TPOTHUCTOSHHSA TIPUPOIHO
KOHCepBaTHBHOI Jlep:kaBHOI TeHITEHIlIapHOI CITy>)kKOM 3a CBili He3aNe)XHHWH cTaTyc Ha ()OHI HaMaraHb
MiHrocTy B34TH TEHITEHIiapHy cucTeMy (y TOMY YHWCIi MHUTaHHS TNPUBATH3AIil) MiA CBI KOHTPOJb TiJ
raciaMu ii JeMiiiTapu3auii, OibII Pe3yNbTaTUBHOTO NOTPUMAaHHS MpPaB JIOAWHHU Y B’S3HULI Ta OUIbII
e(eKTUBHOTO (3 EKOHOMIYHOI TOYKH 30pY) YIPABIiHHS CUCTEMOIO.

Koxen 3 1BOX MPOBIIHUX TPABIlB y IIbOMY, YMOBHO Ka)Ky49H MPOTHUCTOSIHHI (Ha [I€if MOMEHT BXKe
MIPOTPaHOMY MEHITEHLIapHOIO CITyK00I0 3 OISy TAKTHKH), Iy>Ke 00epeKHO (a IHKONHM 1 HaBiTh HE TyXKe)
HazaBaB (M TPONOBXKYE HamaBaTH) apryMEHTH Ha KOpPUCTh abo 30epexeHHs icHyrouoi curyarii, abo
JIOKOPIHHOI 3MiHM MOJIEJi YIIPAaBIIHHS MECHITCHITIAQPHOI CHCTEMOIO 3 TTOCHIAHHSIM Ha TIEBHI «E€BPOIECHCHKI
CTaHIIAPTU», sIKi, 3T1IHO 3 YCTAJICHOIO Y HAC TPAJUIIIEI0, IPEJCTABIISIOTLCSA y Mi(OJIOri30BaHOMY CBITIII Oe3
JIOKa3iB Ta YITKHUX JIOTIYHUX apryMEHTIB.

Y3aranpHIOI0UM J0BOAM MiHIOCTY Ha LIl pedopMaTOpchKiil apeHi, MOXKHA IIHTH BHUCHOBKY, IIO
mpobaeMaTHKa 3HAYHO CIPOILYE€ThCS.

Tax, MiHrocT 300paKye HEHITCHLIAPHY CUCTEMY Yy BKpall HETaTMBHOMY CBITJIi, HABOJSYHM TillOTE3U
(ipote, Ha Xajah, He GaKTH i He apryMEHTH ), BOJIHOYAC 3a0yBarouH, 1o caMe MIHFOCT OUTBIN HiXK TPUBAITHH
yac OyB BIAMOBiJaIbHUH 3a ()OPMYBAHHA Ta OLIHKY KPUMiHAIbHO-BUKOHABYOI MOJITHKH, a BiITAaK MaB yci
MOJKJIMBOCTI BIUTUBATH Ha CTaH peaizalii mi€i MONiTHKY.

3rimHo 3 mpe3eHTamiero Midrocty (motuit 2016 p.) mOAO TEPCIEKTHB  peopMyBaHHS
MEHITeHIIapHOi CUCTeMH, «75 pOKiB HE 3MIHIOBAJIUCS CTaHAAPTH (YHKIIOHYBaHHS YCTAaHOB BHKOHAHHSI
nokapanby. Yomy came 1941 pik OyB TakuM HepeIOMHUM B iCTOPil BITYM3HIHOT IIEHITCHLIAPHOT CUCTEMH —
3I0TaJaTHCS HAJA3BUYAHO BakKO. Tak camo sIK 1 Ipo Te, SKi K caMe «CTaHaapTh» icHyBamu 10 1941 poky.
I 41 MOTJI0 iCHYBaTH TaKe MOHSATTS B3araui. ABTOPH Npe3eHTallii COPOM’SI3JIMBO MO i€ IPOMOBYAIIH.

Te3a mpo Te, MO CTPYKTypa MEHITEHIIapHOI CIy)XKOM HE 3MiHIOBajlacs 3a POKM HE3AJICKHOCTI €
MIpUHAWMHI JTUCKYCilHOW (SKIIO He cKa3atu Oinmbiioro). IHimiaropu pedopMu 4omMych He 3rajalii HOBY
ctpyktypy I'YBII MBC Vkpainu 3pazka 1992 poky, crBopenns lenapramenty MBC 3 nuTaHb BUKOHaHHS
MoKapaHb, CTBOPEHHSI OKpeMoro JlemapraMeHTy 3 MUTaHb BUKOHAHHS TOKapaHb SIK [EHTPAILHOI'O OpraHy
BHMKOHABYOI BJIaJv, CTBOpeHH: Jlep)kaBHOI MmeHiTeHIiapHOi ciayx0u Ykpainu. Ininiaropu pedopmu 3adynu
Mpo YHCIICHHI TIPOrpaMM, CTparerii Ta KOHIENIi pedopMyBaHHS IICHITCHIIAPHOI CHUCTEMH, SIKi
BUPOOJISINCS, 0 pedi, 3a ydacTio Minrocty. UoMych At oOTpyHTYBaHHS pedopMHu OyJI0O BUKOPUCTAHO
HETaTHBHI paJuKalbHI CHMBOJIM, 1 I HETaTHBHA PaJUKaIBHICTh X HiSK HE Macye peopMyBaHHIO 3a
YITKMMHU ¥ IPO30PUMH IPaBHIIAMH.

[llomo mporoyoNMIeHUX TPIOPUTETIB peOpPMH, TO BOHH € HAI3BUYAWHO SICKPABUMH, aje¢ BOIHOYAC
TAaKUMH, 110, 3HOB-TaKH, HE MIJAKPIIIICHI COI[OJOTIYHUMHU Ta KPUMIHOJOTIYHUMHU JOCHIKCHHIMU. Ha
JKaJlb, SIK 1 paHimie, ABUTYHOM pedopm € Midu.

Tax, mocunaHHs Ha Te, II0 cCaMme MTOTHI MPOEKTH, BIIKPUTI 3a JOMOMOTOI0 KaHaJICKKOTO MapTHEPY,
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SKI MPUBOAATH OO Maike HYJbOBOIO DiBHI PELUIUBHOI 3JI0UMHHOCTI, € BpaxarouuM. lIpore ms tesa
BHMaraja MOpiBHSIHHSA, a/pke HEBIJOMO SKWH MPOIICHT 3acyDKEHUX, SKi Hapasi mepeOyBaroTh Ha 00JiKax
HAI[IOHAJIBLHOT CITy0u mpo0arlii, BUMHSIM PEIUAMBHI 3JI04MHU. B 1ioMy aBTOpam pedopMm He HOTPiOHO
Oyno Wty nusxoMm Midosnorizamii mpodarii.

3By)KeHHS B pPedOpMATOPCHKUX MPOEKTaxX «IeMiTiTapu3allii» J0 CKOpPOUYEHHS IMpaIliBHUKIB
[EHTPAJbHOTO amapary TaKoXK BHKIMKAE TMHTaHHA. SIK BUSBWIOCS 3roJ0M, TIOBHA JIKBimaIlis
MEHITEHIIapHoi CITy>)kOM Oyjia KpOKOM, 3pOOJIeHHM BCyIeped MpPOroJIOUIeHWM INpiopHTeTaM, SKi Oynn
OB’ s13aHi i3 ckopoueHHsM anapaty [AIITC. Binbpie Toro, SKUM YHHOM «JIeMiTiTapu3alis» Mexye 3 (hakTom
TOTO, IO, 3TiTHO 3 Tpe3eHTaIlieo pehopmu, y ckiani Mintocty Oyne GyHKIIOHYBaTH BiIIiad ONEPAaTHBHO-
PpO3IIyKOBOi poOOTH?

IlocunanHs Ha «pecomiaizalito», adCTpakTHO CcOpMyJbOBaHE B Mpe3eHTamii pedopmu Hamae
ITiICTABUTHA TOBOPUTHU TIPO BEIHMH CHeludivHe yABICHHS pedopMaTopiB MPO CYTHICTH pecorfiamizalii Ta
NPaKTUKY TaKoi poOOTH. Binblie Toro, ckiaiaeTbesi BpaKeHHS, 10 BOHU aO0COIIOTHO HE MPUIUTWIN yBaru
TpaHcopMarii miei KOHIENLii y 3aXiJHii NeHOJIOTi], MOYNHAIOYH 3 TOYaTKy XX CTONITTA.

lono «HOBHX JIIOAEH B CUCTEMi», TO aBTOpU pedOpMH HOKJIAIHU B ii OCHOBY «aKcioMy», IO CTaTH
MOJIOAIINM 1HCIIEKTOPOM Y B’SI3HHII Oaka€ KOXKEH APYTHH, aie «3aKpUTa KOHCEpBATHBHA CHCTEMa» HE
JOMyCKae «MOJIOAI raps4i cepus» A0 3AiMCHEHHS pedopM, siKi BOHM TaK PBYTHCS BTUTIOBATH. [HIIMMHM
CJIOBAaMHU, MHMOBOII 3raayeTbes SpocnaB [Mamek 3 itoro «Xopobpum BosikoM llIBeiikom», MO «Ti, XTO
ckianaB y BimHi mel Haka3, ysSBISIN cOOl MPHQPPOHTOBY CMYTY TaKOIO, IO PSICHIE MOPKBOIO 1 IBITHOIO
KaIyCTOIO».

JexnmapaTuBHUN XapakTep MNpe3eHTtamii pedopmu, Tak caMo sK 1 Midoorizamis TpiOpUTETIB
pedopmu € oueBumaumu. «Hopmu €Cx», «cranmapta Pagu €Bpornny, «KOHCEPBATHBHICTEY, «HOBI JIFOJH B
CUCTEMI», «IEMUIITapU3allis» TOIIO — BCE IIe Ta iHIIE, HA YKajlb, BUKIMKAIOTh OOTPYHTOBAHI MOOOIOBAHHS
moAo ycmixiB B i momanemriii peamizamii. Ilicns yxBameHHs pilleHHS Mpo JIKBiAaLilo MEHITEHIiapHOi
CIIy>x0HM, Ha KaJib, TaKi MOOOIOBAHHS MMOCHIMIINCS, aJ)K€ B CBOEMY HaMaraHHi 3pOOHUTH «KOHCEPBAaTHBHY i
HETIPO30py CHUCTEMY» BITKPUTOIO, MIHIOCT BIABCS 1O HAIIBTAEMHHMX METOJIB Ha (DOHI 3aHypeHHS IO
JEeKJIApaTHBHOCTI.

IIpo nmignmopsaaKkyBaHHs

HeoOximHO BHCIOBHTH [EKibKa CJiB 3 MPHUBOAY BIJOMYOrO MiAMOPAAKYBaHHS MEHITEHIIapHOI
cucremu. CBOro yacy MM OIMYyOJIKyBaliM JEKUIbKa craredl 3 1poro mnpuony (IlepcrekTuBu BimoM4oro
MiAMOPSAAKYBaHHS MEHITEHLIapHOI CUCTEMH YKpaiHM: JesiKi AyMKH 3 IPUBOAY ICSIKHX 3aKOHONPOECKTIB //
AKkTtyanbHI TpoOjeMH €BpomeichbKoi iHTerpamii. 30ipHHK HAyKOBMX Wpallb 3 IHUTaHb €BPOMEHCHKOL
iHTerpamii Ta mpaBa. Bumyck wsatmil. — Opeca, 2009; IlpoGnemMu Ta NEpPCHEKTHBH BiJOMYOTO
MiANOPSAAKYBaHHs MEHITeHLiapHOiI cucTeMH YKpaiHnu // AKTyaibHI MpoOjeMu AEp:KaBHOTO YIIPaBIiHHS:
36ipauKk HaykoBux mpars OPIJTY. Bum. 3 (39). — Oneca, 2009).

3a Jac, o0 MUHYB. Hallli BIIACHI JyMKH 3 IbOTO MATAHHS He 3MiHIWINCSA. CyTHICTH TIPOOJIEMH TTOJISITae
B HactynHomy: [IpaBuio 71 €Bporeiicbkux NEeHITEHIiapHUX MPaBHJ HAroJomye, o0 3a MeHiTeHiapHi
YCTaHOBH IOBHHHI BiJITOBIJaTH OPTaHM IEP>KaBHOI BIaaW, HE MiAMOPSAAKOBaHI BIHCEKOBOMY BiJOMCTBY,
moJittii a0o kapHoro po3iyky. Lle# crangapt Ykpainoro 0yJio J0TpUMaHo.

binpme TOro, B CHily CTaTycy MOHOIOJBHOTO PO3POOHUKA KPHUMiHAILHO-BUKOHABYOI MOJITHKH
MiHIOCT yNPOJOBXK TPHBAJIOTO 4Yacy MaB yCi HEOOXifHI JUIS IIbOTO MOJIHMBOCTI 3iHCHIOBATH TaKOX Wi
OINIHKY peaii3allii Takoi MOMITHKH. MIHIOCT MaB ycCi Bakelli BIUIUBY Ha CTaH CIIpaB B CHCTEMI, ajie 3
HEBIiIOMHX MIPUYHH iX HE BUKOPHUCTOBYBAB.

Ha ¢oni toro, mo AIITC Oyna nosHicTio y cdepi BimaHHs MIHIOCTY, XTO CKake, IO YKpaiHa
MOpyIIyBaJia e OCHOBOMOJOXKHHUNA cTaHmapT? Tomy, ramaeMo, TOKJIAamaHHS YCi€i BIATOBINAIBLHOCTI 3a
cucTeMHi npobsiemu B cuctemi Buk0uHO Ha JITITC € HepunpasaanuM. [lloHaliMeHIIIe HEBUNIPABIAHUM.

Ipo B’A3HMYHY pamIo Ta NPUBATU3ALII0

Oxkpema yBara Mae OyTH TIpUAiICHA 1 B’ I3HWYHIN mparli, sika TOocilae MPOBiTHE MicIle B TIpe3eHTAITil
pedopmu. Tak, aBTOpHU Mpe3eHTAlli] CTaBJISATh 32 METY 3HAYHO IMiJABHIIMTH MOTHBALIIO 3aCY/KEHHUX I0JI0
B’SI3HMYHOI mpami. TyT MokHa roBopuTH 0arato, mpoTe MU 3HOBY oOMexxumocs: Mimmenem Dyko: «Skiio
B3arajli MOYKHa TOBOPUTH MPO €KOHOMIUHHUH pe3yiabTaT TIOPEMHOI Mpalli, TO BiH MOJSIrac B BUPOOHHIITBI
MEXaHi30BaHUX 1HIUBIIIB, SIKi BIAMOBIIAIOTH 3aralbHAM HOPMaM iHyCTPIaIbHOTO CYCIIIECTBAY.

Illono B’s3HWUYHOI TIpari SK «3aco0y BHIIPaBICHHSI», TO, HAa JKajdbh, Ta BEIWYE3HA BiJICTAHb
«6e3moka3zoBocTi» — Big YyOuHchkoro no MaprtiHcona — pedopmaropamu He Oyna B3siTa IO yBaru:
«Onuata TIOPEMHOI Ipali — Le IOpUAnYHa (IKIis, SKa BBAKAETHCS €(EKTUBHUM METOIOM BUIIPABICHHSD»
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(Dyxo).

Ha nonmatox Mo’kHa nuie nmopeKoMeHAyBatu pedopmaropaM Ii3HATHCSA IPO T€, IO FOBOPHIU IIPO
cyTHIicTh B’si3uuuHOl mpari Onekcanap ComkenunuH ta Bapnam Illanamos. ['amaemo, 1110 BOHU SK HIiXTO
3HaHM, IO Take B’si3HUYHA mpaus. [lyxke crmonaiBaemMocs, o 1l TyMKH pedopMaTopu Bi3bMYTh J0 yBard,
oco0nmBo Ha (hoHI TOTO, AKI MUPPHU BOHU MPOJAESMOHCTPYBAIH B CBOiM Mpe3eHTAIlli 00 peHTa0eTbHOCTI
B’SI3HMYHOT 1HIYCTPIii.

IIpo «3akon CaB4YeHKO»

B npesenranii Mintocty Oyio 3po0ieHo Haronoc Ha «3akoHi CaBueHKo». | B IIbOMY KOHTEKCTI
JIOBOJII KYMEITHOIO € CUTYaITlisl, KOJIM aBOKATH y Mepexki «DeficOyK» B YCIX MOKIUBUX IOPUANYHAX TPyTIax
MOCTATh TpiyM(anbHi CyIOBI pillIeHHs MPO MepepaxyBaHHs CBOIM KIIIEHTaM CTPOKY TOKapaHHs BHACIIIOK
3acTOCyBaHHS «3akoHy CaBueHKO». IpoHis mossirae B TOMy, L0 KOJIM NPOrpaHa Ieplla iHCTaHLis, 1 apyra
IporpaHa, i HaBiTh TPETSA, TO MPOXOIUTH TPiyMQpaTbHIM MapIleM I 3HaMeHaMHU «3akoHy CaBUEHKO» €
MIPUHAWMHI HECKPOMHO, SIKIIO HE CKa3aTH OLIBIIOr0, 0OCOOJUBO BPAXOBYIOUH, SKIIO iICHYE MPE3yMIILisl, 110
BiJTNIOBiHI BUPOKH OYyJIM 3aKOHHUMH Ta CIIPABEITUBUMH.

3 mornsay KpUMIHOJIOTa, TO 3aCTOCYBaHHS «3akoHy CaBYEHKO» TaKOX € OUIbLI HIX AUCKYCIHHUM,
aJKe KPUMIHOJIOT HE OI[IHIOE TIEPEBAry bOT0 3aKOHY JIUIIE TOMY, 10 «YHICh KJIIEHT BUUIIOB 3 B’A3HUILI.
3BiCHO, MM HE TOAUISEMO Ti «CTpamHi OalkW», SKI HPUXOBAHO, A€ MAacOBO PO3MOBCIOAKYBAJIHCS
MIEHITEHIIIApHOIO CITY>K00F0 PO Te, MO KpaiHy HAKPHE «XBHJICIO 3JI0UMHIB, SKi OyAyTh BUMHEHI MaHIIKaMH
Ta BOMBISIMU, SIKHX CBOTO Yacy 3BUIBHIUIM 32 «3aKoHOM CaB4ueHKO». SIKIO 11e JIHCHO TaK, TO I¢ MMOKA3HUK
SIKOCT1 peadiNliTaiiHOTO BIUTUBY Ha 3aCy/DKEHUX Y BITUM3HSIHHUX B’SI3HUIIX Ta PiBHS OLIHKH 1X PU3HUKIB.

Ilpote, ragaemo, € BKpail HEOOIPYHTOBAHUM BIAKHIATH OYEBUAHUI HETAaTHBHUI BIUIUB 3a3HAYEHOTO
3aKkoHy Ha KpUMIHOTCHHY CUTYyaIlilo B YKpaiHi yepe3 3BUILHCHHS J1e3a1allTOBAHUX 0Ci0, SKi BUMHUIIHN TSDKKI
37I0YHHH.

[Ipote, nmpobnemaTuka 1pOro 3aKOHY MOBHHHA aHANI3yBaTUCS depe3 MPHU3MY MUTAHHS: K MOXHA
OyJ0 MpUiiMaTH TaKui BKIMBHUHA 3aKOH 0€3 OyIb-SIKOTO KPUMIiHOJIOTIYHOTO OOTPYHTYBaHHS Ta TOKJIAAATH
B OTO OCHOBY aOCTpaKkTHHH, HIYMM He MiATBepyKeHui koedimieHT? I3 camoro mowarky Oyno 3po3ymiino,
0 «AeHb 3a 1Ba» Oylo BKpail HEHaIiHUM KOeQii€eHTOM Ui 3apaxyBaHHS CTPOKY INepeOyBaHHS B
CJIIYOMY 130JITOPl Y CTPOK HMOKapaHHS. | B)Xe ChOrOHI 3’SBISIOTHCSA I'OJIOCH aBTOPUTETHUX EKCIEPTIiB:
3aKOH OyJI0 IPUIHATO 3apaHo Ta 6e3 HaJIe)KHOTO OOTPYHTYBaHHS.

lamaemo, 1110 el 3aK0H MOTPIOHO 3MIHIOBATH SIK B aCMEKTi BCTAHOBJICHHS IHIIOTO KOS(IIIEHTY, TaK 1
B YacTWHI HaJaHHSA HOMY IHOMBIIyaJbHOTO cHpsiMyBaHHA. ['agaemo, IO Micis NPUHHATTS 3aKOHY NPO
MIEHITEHIIapHOTO CyIIi0 «3akoH CaBueHKO» OyAe MEeperisgHyTO, SKIIO paHille He 3 ABISAThCS W 1HII
00CTaBUHH, SKi 3yMOBJIATh BHECCHHS BiJIIIOBIIHUX 3MiH.

IIpo npoxkypopcbKuii HATJISIA

B kxoHTekcTi mporosomeHoi pedopMy HE MOKHAa HE 3rajaTu i€ OJWH HAaA3BHYAlHO BaKIMBHH
acIeKT. MeThes Mpo MeHiTeHI[apHy CKIamoBy MPOKypopchbkoro Harmsimy. Haramaemo, mo meif ataBism B
mpoekTi 3MiH 10 KoHcTuTynii Ykpainu o0rpyHTOBaHO BUPIIIEHO JTiKBiTyBaTH.

Cporogni mpoKypaTypa Bce 1€ HaMara€TbCsl IEPEKOHAaTH CKCIIEPTHE CepeloBHUIle (IIPUIOMY
MepEKOHATH JOBOJII HE3rpaOHO), 0 JIKBiAaIis IPOKYPOPCHKOTO HATIIALY HPHU3BEAC 10 Xa0Cy: 1 3aCyKEHI,
i MepcoHan TCHITCHLIAPHUX YCTaHOB CTaHYTh 0Oe€3 CyBOpOro, aje CHpaBeIIMBOTO MPOKYpOpa TUM
IDKEpeIoM HeOe3MeKH, sKa 3MYCHTh JICBE HE MOJOBMHY HACEJICHHS KpaiHM TIKaTh 3a KOpAOH (Ham
JOBOIWIIOCS UyTH U TaKi AyMKH, BUCIIOBJICHI CAHOBHHUMH IPOKYPOPaMH Ha BUCOKOIIOBAXKHUX 3aX0AAX).

MoxmnuBo i Tak. [Ipore € ogne «aney. [Ipobnema nonsrae B ToMy, 10 IPOKypaTypa 3a ocTanHi 20
POKiB He 3poOuia aHi KpoK, 00 crpoOyBaTH JOBECTH, IIO Il IHCTHTYT NOTpiOeH yB’SI3HEHUM U
3aCy/DKEHUM, CYCHUIBCTBY Ta JepikaBi, abo mpuHaiiMHI camiii mpokypaTypi. I[IpokypaTtypa 3aHanTo
rIMOOKO 3aHypwiiacsi B MONITHYHI irpHia, mio0 BiJICTOIOBATH TaKy MOPIBHSHO (!) HEBaXKIMBY JUIs Hel
¢dyHKLiro.

3 immoro OOKy, MW IIHCHO HE BIICBHEHI, IO 3HAWAETbCS NPHHAWMHI XOY OJWH IPAIliBHHK
MEHITEHIIapHOl CITy»0W, SKWii OW 3acBiAYMB Ha KOPUCTh 30EpEKEHHS MPOKYPOPCHKOTO HATIISIY.
[IpunaiiMHi 3a pe3ysbTaTaMy TPUBAIOTO CITIKYBaHHS 3 OaratbMa odilepaMu MeHITEHIIapHOT CITy)KO0H yci
BOHM BKa3ylOTh Ha KpaiiHiii (opmalizM Ta 30epeskeHy A0 IbOTO Yacy CHUCTEMY ITOKa3HHKIB B AisJIBHOCTI
IIPOKYPOPIB MOI0 IPUTATHEHHS IO BiIMOBIAaIHHOCTI.

3BUYAIHO, IO I JIWIIE BimMOOpaX€HHS TO3MINT JIWIIE OMHI€] CTOPOHH y CHCTEMi «HArsamad —
MiHATSIIHARY, K€ He MOXKE He MmiafaBaThcs KpuTwii. [IpoTe s Toro, mo0 3po3yMiTH HACKIIBKH
edekTHBHUM OyB MPOKYPOPCHKHN HArJIsA 3a YCi POKHM HE3aJeKHOCTI HaIIol AepKaBH, MOXKHA 3aJaTHUCS
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MUTaHHSIM: a M0 B3araji MW 3HAEMO TPO IO (QYHKIIIO HAriasamy, KpiM (akTy HasBHOCTI COTEHb
KaHIUAATCHKAX Ta JOKTOPCHKHUX AMCEPTAIil 3 I[HOTO MUTAHHS Ta ONWHOKUX (POPMATBHUX MOBIIOMIICHb Ha
CaiTi TeHiTeHLiapHOi CIIy>)KOM TpOo Te, SK Yac BiJl Yacy MPOKYpOpH 3IiHCHIOIOTH OCOOHMCTHH TpUiioM
3acyaKeHuX?

Tl'amaemo, mo wmaibke Hivoro. Ilpwnaiimai Ha caiiti ['enepanpHOi mpokyparypu YKpaiHH BU He
3HaleTe Xoua O MiHIMAJIbHOIO 3BITY a0O0 y3arajbHEHHS 100 PE3yJbTaTiB 3IMCHEHHS TAKOTO HATJISIY.
Tum OGinblre, M0 KOXXKHE TPETE 3BEPHEHHS, SIKE HAOXOIUTHh 32 HAJEKHICTIO 10 LEHTPAIBLHOIO amapary
AIITC, mepecunaerbes 3 ['eHepanbpHOT mpokypaTypu. Hackinmbku mpoOKypopH CBOE€YacHO Ta aJIeKBaTHO
pearyioTh Ha MOPYIIEHHS MPaB JIIOJINHU y TeHITeHI[IapHAX YCTaHOBAX 3aJUIIAE€THCS BEIMKOIO TAEMHUIIEIO,
10 CTBOPIOE MPE3YMIIIiI0 Hee(EKTHUBHOCTI MPOKypaTypu mpu peanizamii i€l Gpynkuii. [agaemo, 1mo He
MOKHa 320€3MEeYUTH MPO30PICTh IMEHITEHIIapHOi CHUCTEeMH, SKIIO CaM IHCTPYMEHT 3a0e3leYeHHs TaKoi
po30pocTi (PyHKITIOHYE 3a aOCOMIOTHO HE3PO3YMUIMMHU TIPAaBHJIAMHA Ta HEBIIOMHUMHU HACIiTKAMH TaKoOi
IISUTBHOCTI.

IIpo neniTenuiapHi incnexkuii

IIpoekt pedopmu MiHIOCTy B3araili He 3rajaye€ NMUATaHHS IHCIIEKTYBaHHS KpiM TOTO, IO Yy CKIai
LEHTPAJIBHOTO anapary MiHIOCTY CTBOPIOBATHMETHCS «BiILT IHCHIEKIIT yCTaHOBY.

[lepire, oo MOXKHA CKa3aTH IPO TaKy CTPYKTYPY YIpaBIiHHS MEHITEHIIapHOIO CUCTEMOIO, € T€, IO
came 3a ymoB, Komu 0 MiHIOCT ¢opMyBaB KpHMiHaJIHHO-BUKOHABUY MOMITHKY momituky, a JIITC ii
peanizyBaB, iCHyBaHHS 1HCIICKITITHOTO BiILTy Majio O ceHc.

[pote micns mikeigamii JITC HasiBHICTh TaKOTO BAITY 1 caMe B TAKOMY BUTJISII CBIUUTH MPO TE,
mo Imed Bigmim He Moke OyTm HesanexkHuM. Ha QoHi 3ramanoi Bumie pedopmu TPOKypaTypH i
MEHITeHIIapHoi cucTeMl MIHIOCT 30Cepe/kye B CBOiX pykax (yHKIii 1 I1HCIEKTOpa, 1 TOro, XTO
iHCIIeKTY€eThCs. Hacmiiku — oueBuIHI.

[Ipote, un 3mMoxke MiHIOCT MiAHATH Taky Homry? IHcmekTopiB Mae OyTH AOCTaTHBO Oarato, i BOHH
MaroTh OyTH JiHiCHO He3ane:KHUMH 1 00’ ekTuBHUMU. Lle apyre i HE MEHII Ba)KITMBE MATAaHHS, BiAOBIAL Ha
saxe MIHIOCT HE Ha/IaB.

ToMy mpomoHyeMoO yBa3i MPHHIMUIU TOOYJOBH CHUCTEMH IEHITCHIIAPHUX 1HCHIEKI[iH, SKi MOBUHHI
OyTH CTBOpEHI HAHOIMKYMM 4acoM IS 3a0e3MeUeHHs MPO30POCTi BITYM3HIHOI IEHITEHI[IapHOT CHCTEMH.

I'amaemo, 0 €IMHO MOXKIMBUM HaIpsiMOM pedopM y il MIIOUIMHI € CTBOPEHHS MEHITEHIIapHUX
IHCIICKITIH 32 3aXiTHUMH 3pa3KaMu, SKi 3MOXKYTh 3pOOUTH NCHITCHIIAPHY CUCTEMY MPO30POI0 Ta MOKJIACTH
JOJATKOBY BiATOBIAANBHICTD HA YCIX aKTOPIB, SKi 3aJIy4eHi 0 MPOoLeCy BUKOHAHHS OKapaHb.

[IpuHIIMTN MisUTEHOCTI IEHITEHITIaPHUX 1HCIIEKITI MafOTh TOJISTATH B HACTYITHOMY.

1. IleniTeHuiapHi iHcHeKnii MOBMHHI OyTH TOBHICTIO He3alnexxHHUMH. Lle BHUKIIOYae iX craTyc
3BHYAMHOrO BigAiMy y ckiaai MiHIOCTy, SK I 3alpoloOHOBaHO B mpe3eHTauii pedopmu. 3HOBY
HaroJoCUMO, III0 OKpeMU Biaain OyB OW AOIINBHUHN JHIIe 32 YMOBH, Ko 0 MiHIOCT popMyBaB MOIITHKY,
a JITITC ii peanizoByBaB, i MiHIOCT BXK€ B IMOJAIBIIOMY OITIHIOBAB HACIIIKH peai3allii TaKoi MOITHKH.

2. IleniTeHuiapHi IHCHEKIli HE MiAMIHSIIOTH BIIOMYMN KOHTPOJIH Ta MPOKYPOPCHKUE Harisn (3a
YMOBH MO>KJIBOT'O 30€pEXEeHHSI OCTAHHBOTO, [0 TAKOXK HE BUKIIIOYAETHCS).

3. lleniTeHmiapHi iHCHEKIIii MalTh CIpaBy HE 3 3aKOHOM, a 3 B’ S3HMYHUMH CTaHJAPTaMHU.
[lenitenmiapui iHceKwii — 116 He IHCTPYMEHT «3a0€3MEeUYCHHS 3aKOHHOCTI», 8 IHCTPYMEHT BJIOCKOHAJICHHS
YOpaBIiHHSI KOHKPETHOI YCTaHOBOIO 3 OIJISy Ha «TECTH 370pPOBOI B’s3HMII». BinTak, meHiTeHmiapHi
IHCTIeKI[il CTaBIAIOTH 32 METY MEPEeBIpUTH HE NOTPUMAHHS MPABOBHX HOPM, a JOCSATHEHHS 3a3HAYEHUX
BUIIIC CTAHAAPTIB (32 BCTAHOBJIICHOIO IIKAJIOK0).

4. lleniTeHmiapHi iHCIIEKIii HE pPO3MNISNAIOTH IHIAWBIAyaNbHI 3asdBU Ta ckapru. lleHiTeHmiapHi
IHCIIeKI[ii TPAaIOOTh BHUKJIIOYHO 3 METOI0 y3arajlbHeHHS IOTOYHOI CHTYyallii MI0J0 JOTPUMAaHHA
HaI[IOHATPHUX B’ SI3HUYHHUX CTAaHAAPTIB. Y BUMAAKY OTPUMAaHHS IHAWBIAYadbHOI CKapru ado 3asBH Taka
3asBa abo ckapra B 00OB’S3KOBOMY IOpPSAKY HaJCHJIA€TbCA 3a HaJEKHICTIO. Biarak, B meHiTeHIiapHUH
CHUCTEMI TIOBHHHA TIPOBOIUTHCS BIAMOBiAHA iH(pOpMAaIliiHa KOMIIaHis, 110 3BEPHEHHS O TICHITCHITIapHOI
IHCICKIIIT 13 1HAMBIIyaIbHUMH 3asiBAMH HE € 3aCO00M IPABOBOTO 3aXUCTY.

5. TlenitenuiapHi iHCmeKuii He NPOBOIATH PO3CHIAYBaHHS OKPEMHX MOPYLIEHb HAI[iOHAILHOTO
3aKOHOAABCTBA Ta NpaB 3acCy/DKEHHX Ta YB S3HEHHX. Y BHUMAIKy O€3MOCEpeHBOTO BHUSBICHHS O3HAK
HaHOpyTaNpHIIIMX TOPYIIEHb IpaB JIIOJWHU TCHITEHI[IapHI 1HCIIEKTOPW TMOBHHHI TOBIJOMUTH TPO IIe
KOMITETCHTHI OPTaHH, sIKi € BiJIOBITAIEHUMH 3a MPOBEACHHS IMEPEBIPOK 3a 1HAWBIAYATEHUMU CKapraMu,
PO3CIiLyBaHHS 3I0YMHIB Ta BUMAAKIB HEJIIOICHKOTO MOBOIKEHHSI.

6. IlpoBeneHHs NeEHITEHNIapHUX IHCIEKII BKIFOYAaE KOHCYJbTANii 3 yciMa 3alliKaBICHUMHU
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CTOpPOHAMHU (30KpeMa, 3 KEPiBHUIITBOM YCTaHOBH, SIKa IHCIIEKTYBaJIacs) 3 METO0 (hOpMYITIOBaHHS HAHOLTBII
TOYHHX PEKOMEHJIAIIIN 010 TIOKPAICHHS METOIIB YIIPABIIHHS B’ I3HUTICIO.

7. IlpoBeneHHs MEHITEHIIapHOT 1HCTIEKIIiT 3aBEPIIYEThCS HAJlaHHAM PEKOMEHJalild, BUPOOICHUX 3a
0e3nocepeIHbO1 YUacTi Ta ypaxyBaHHSIM MO3ULIHN MPEeJCTaBHUKIB iIHCTUTYIII, Sika iHCIIEKTyBaacs.

8. PexoMeHparii He MarOTh IMITEPAaTUBHOTO XapaKTepy. BOHU MICTSTh JHIIE TPOIIO3HUIlii, BUPOOIeH]
pPa3oM 3 MpeCTaBHUKAMU B’ SI3HUIII, 110 IHCTICKTYBaJIacsl.

9. lianbHiCTh MEHITEHLIaPHUX IHCIEKLIH He Ma€e KapalbHOi CHPSMOBAHOCTI, a iX peKoMeHnalil He
MICTATh iH(OpMamii Mpo KpUMiHATBHY, AUCIUILTIHAPHY a00 iHIIY BiANOBiJAIBHICTh IMEBHHUX ITOCAJOBUX
oci6 abo KepiBHHKA yCTAHOBH. MIeThCs JIHIIe PO MOBHE ab0 YaCTKOBE JOCATHEHHS CTAHIAPTIB 33 MEBHOIO
K00, BiZICyTHS FopuIiuHa BiAMOBINAIBHICTh B TPAJAULIHHOMY, HOPMAaTUBHOMY PO3yMIiHHI I[LOTO CJIOBA.

10. Takwii Ha mnepmmid MOTISAA CYTO TEXHIYHHMH MOMEHT SK IyOJiKallis peKOMeHJAIiil 3a
pe3yibTaTaMM iHCIIEKTYBaHHS KOHKPETHOI NEHITEHLIapHOI yCTAaHOBU MAa€ BHUHITKOBO Ba)KJIMBE 3HAYCHHS
JUIS  IMIDICMEHTAIlil I[MX PEKOMEHMIAIllil Ta MOKpAIICHHS YyIpaBiIiHHSI B s3HHUICID. PexoMenmaiii
MEHITeHIIapHUX 1HCHEKIIH 100 KOHKPETHOI YCTaHOBH My OIiKyIOThCs Ha oiliiiHOMy Beb-caiTi MiHIOCTY
B OKpeMill pyOpHIli y CKAaHOBAaHOMY BWIJIAII 3 MiJIMCAMU YICHIB BiINOBIIHOI NMEHITEHIIaAPHOI 1HCIIEKIIii
pa3oM i3 3ayBakeHHSIMH, SIKi OYJIO BHCJIOBJICHO KEPIBHUKOM YCTaHOBH, sIKa ITijgaBanacs iHCIEKTYBaHHIO (y
BHITAJIKy HE3TOJIM KEPiBHUKA IHCTUTYIIII 3 PEKOMEHIAIISIMH TICHITCHIIIAPHOT 1HCTISKIIIT).

BucHoBku

IlincymoByroun BHKIIQZIeHE BHINE, MOKHA 3a3HAUMTH, IO TNeHiTeHIiapHa pedopma MiHIOCTY,
3aro4aTKoBaHa y JIOTOMY Ta peaizoBaHa y TpaBHi 2016 poky:

1) 6araTo y yomy OazyeTbcs Ha Midax, TimoTe3ax Ta BUraJaHux (akrax;

2) poBeIeHa Y HEMPO3OPHi cIoci0 6e3 HalleXKHIUX KOHCYJIBTAIIHN 3 TPOMAJICHKICTIO Ta EKCIIePTaMU;

3) BHUKOPHCTOBYE MPUXOBaHI HETATHBHI Ta CTUTMAaTH4YHI CUMBOJIM IIOJO IHIIMX CYO’€KTiB 3apaiu
o0rpyHTyBaHHS cBO1 MihoJtorii;

4) He MICTUTHh JOCTAaTHHOTO OOTPYHTYBAHHA IMIOAO €(PEKTHBHOCTI CTPYKTYypH YIpPaBIiHHSI, SKa Mae
3anpoBapKyBatucs micis Jiksigamii JI1TC;

5) He BpaxoBy€ HaJCKHUM YHMHOM NMUTAHHS NEHITEHIIaPHOTO 1HCIIEKTYBAaHHSI, IO € HEMIPUITY CTHMHUM
Ha (OHI BiJICYyTHOCTI y MaOYTHROMY IPOKYPOPCHKOTO HATIISTY.
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MOPIBHSIVIBHA XAPAKTEPUCTUKA YIOJAU
PO BUBHAHHSI BUHYBATOCTI B YKPAIHI
TA IPOLIECYAJIBHOI YIOJM B I'Py31i

Halyna Petrosian
Odesa State University of Internal Affairs, Ukraine

COMPARATIVE CHARACTERISTICS OF RECOGNITION
OF GUILT AGREEMENT IN UKRAINE
AND PROCEDURAL AGREEMENT IN GEORGIA

With the new criminal procedural code of Ukraine, the Ukrainian criminal procedural law was
amended with the new institute of agreements on recognition of guilt. In accordance with the
requirements of international legal acts and obligations of our country before European and
world society, socio-political changes that took place lately created pre-conditions for
reformation of the system of criminal justice in the direction of its further democratization,
humanization, strengthening the protection of human rights and freedoms.

The article presents comparative description of agreement on recognition of guilt in Ukraine and
judicial agreement in Georgia. Some aspects of criminal proceedings are considered on the basis
of agreement on recognition of guilt comparing to experience of criminal proceedings on the
basis of judicial agreement. Agreements on recognition of guilt in Georgia and Ukraine were
analysed.

Key words: agreement on recognition of guilt, plea deal, suspect, prosecutor, criminal
proceedings on the basis of agreements, comparative characteristics, Ukraine, Georgia.

Haii0inpm peBomoLifHUM HOBOBBEICHHSM HOBOrO KpuMiHaIbHOrO mNpouecyasbHOro KOIEKCY
VYkpaiam y 2012 pori € BBeICHHS B [it0 IHCTUTYTY KPHUMIHAJIBLHOTO TPOBADKCHHS HA ITIJCTaBI yTO.
[IporpecuBHUM KpoKOoM YKpaiHM Ha HUIAXY IO €BPOIMEHCHKUX 1 3arajJbHONPHUUHATHX B CBITI CTaHIApPTIB
KPUMIHAIBHOTO CYJOYMHCTBA € 3alpOBa/DKCHHS 1HCTUTYTY YroA 1 1€ € NpOsIBOM TapMOHi3awii
HaIllOHAJILHOTO 3aKOHOJABCTBA /10 3aKOHOJaBcTBa €Bpomnelicbkoro Coro3y.

[lepeBaramu 3acTocyBaHHS yroJy PO BU3HAHHS BUHYBATOCTI JJIsl OOBUHYBAYECHOT'O — € 3BLILHCHHS
BiJ MOKapaHHs, YHUKHEHHs] HEBU3HAYEHOCTI LIOJ0 MOKapaHHA Yy Cy/i, B ACSKAX BUIAJKaX - 3aCTOCYBaHHS
IBTEPHATUBHOTO MOKapaHHA a00 HOro 3HIKEHHS; U1 IPOKYpPOpa - MOXKIUBICTb 3MEHIIEHHS OFOJKETHHX
BUTpAT Ta €KOHOMIsl IIPOLIECYAILHOTO 4acy; 3HW)KEHHS HAaBaHTAXXECHHS HA MPOKypaTypy IpH HiATpUMAaHHI
JIep>KaBHOTO OOBHHYBAa4YCHHs, MEBHOI0 MIpPOI0 YCYBAETHCS MEPCHEKTHBA MONANBIIMX anensmiid. Opranu
JOCYOBOTO PO3CIiAyBaHHS 3BUIBHAIOTHCS Bl TOBIOTO 1 HE 3aBXXIH PE3yJIbTaATUBHOIO PO3CIIAYBaHHS, CyX
— BiJ JOCTiIHKEHHS BCIiX JTOKa3iB, a OOBHHYBaYCHUI OTpPHMY€ 3HIKCHHS IMMOKapaHHS a00 3BUTHPHEHHS BiJ
fioro BinOyBaHHs .

[ponecyanbHa yrona y KpuMiHanbHO-IIpouecyaibHOMY Konekci I'pys3ii 3'aBunacs me y 2004 pori.
MOo>IHBOCTI YKIIQJICHHS MPOIeCyallbHOI yroan He 0OMeXeHi BUAOM abo TSHKKICTIO 31mounHy. [Iponoswuis
Mpo YKIAJACHHS YTOAM MOXE IHIIIIOBAaTHCh SK BiA OOBHHYBAadeHOro, Tak 1 Big mpokypopa. Ilpwm
3aTBEp/KEHHI MPOLECYalbHOI YroAu MiA03pIOBaHNI/O0BHHYBauUCHUN MOPSA 3 yMOBaMH, NepeadaueHuMu
YacTUHOIO mepmoro crarTi 209 KpuMiHaJIBHOTO MpoLecyadbHOro Konekcy I'pysii, Moxkeysrogutu 3
IIPOKYPOPOM MUTAHHSI IPO CITIBIIPALIO a60 BiIMIKOTYBAHHS MIKOLH IO OIOIKETY KpaiHu’.

1 Y3aranbHeHHs cy10BOI IPaKkTHKK Ha TeMy: «CymoBa NpakTHKa 341HCHEHHsI CYZ0BOTO MPOBA/UKEHHS Ha
mizcTaBi yromy. 3axon i bisnec. <http://zib.com.ua/ua/40988-uzagalnennya _sudovoi_praktiki na temu
sudova prktika zdiysne.html> (2016, TpaBens, 09).

2MewnmBuim, 3. (2010). [TyTeBoauTens M0 HOBOMY YTOJIOBHO-TIpOLIeCCyanbHOMY Konekcy I 'pyzuun. OO0
«Cezany, 76-80. <http://www.legalaid.ge/cms/site_images/UNDP%20brochures/rus/CPC_RUS.pdf>
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SKmo npokypop, OOBHMHYBaue€HMH Ta HOro aJBOKAaT MJOMOBJATHCS 3 MPHUBOAY YKIIAACHHS
IIpoIeCyabHOI yTou, IPOKYPOpP MHCbMOBO BUHOCHUTD KJIONOTAaHHS. Y (OopMi KIONOTaHHS MPOLECyalbHOI
yTOJIU TIPO BUHECEHHST BUPOKY 0€3 PO3TiIsiLy CyIOM CIpaBH Mo CYTi Mae OyTH 3a3HAYCHO:

a) iM's1, MPi3BHILE, YHUCIIO, MICSIb 1 piK HAPOHKEHHS 0OBHHYBaYCHOTO;

0) dhopmymoBaHHS OOBHHYBAYCHHS - OMHC IHKPUMIHOBAHOTO JiSHHS i3 3a3HAYCHHSAM MICIl, 4acy,
croco0y, 3aco0u, 3HAPSIIIA HOro BUMHEHHS, a TAKOXK HACIIKIB, BUKIUKAHUX I[UM JISHHSIM;

B) JIOKa3H, IOCTaTHI JJIsl OOTPYHTOBAHOTO MPHITYILEHHS, 1110 BKa3aHUI 3I0YMH CKOEHO L€l 0c00010;

T) B pa3i criBmpani 0OBUHYBaY€HOTO 31 CIIJICTBOM - JOpMa i CYyTh CHIiBIIAILIi;

J)CTATTsI, YacTHHA 1 MAMYHKT cTarTi KpuminampHOTO Komekcy I'py3ii, mo mepeadadaroTh maHWN
37I0YHH;

€) Mipa IIOKapaHHs, SIKy BUMarae poKypop;

’K) BKa3iBKa IPO IIONEpeIDKEHHs, mepembadeHa dactuHoro 1.2 crarti 210 meoro Komekcy, abo
OOIpyHTOBaHE DILICHHs, PUHHITE TOJOBHUM TPOKypopoM ['py3ii abo 1oro 3acTymHHUKOM, mependadeHe
yactuHoto 1.3 crarti 210 uporo Konekcy(crarts 211 KIIK ['pys3ii).

VY 3micti ykpaiHcekoi yroau mpo BusHaHHS BuHyBatocTi (crarts 472 KIIK Vkpaiam) romoBHuit
IPOKYpOp ab0 HOTro 3acTYMHHUK He MPUIMae OOTPYHTOBAHOTO PIIEHHSI CTOCOBHO YTOAH, TOOTO ISl HOpMa €
BiacyTHbOIO. Ha Hamry nymKy, BuIlle3a3HaueHa HOpMa JIMIIEC YCKJIaIHHUTh MPOLEC YKIaJaHHS YTOAHM MPO
BH3HAHHS BUHYBATOCTI MiJK IPOKYpPOPOM Ta ITiI03pIOBaHIM a00 00BHHYBadyBaHHM.

Y kpumiHambHO-TIpOIleCYaTbHOMY Kofekci ['pysii, y mmchMOBii 3asBi OOBHHYBade€HOTO, SKY
MINUCYIOTh OOBUHYBAUCHUH 1 HOTO aJIBOKAT, Ma€ 3a3HAYATHUCH, 110 3T0/1y Ha BUHECEHHS CYJIOM BUPOKY 0¢3
PO3MIIAY CIpaBH IO CyTi OOBHHYBaueHMH HagaB AOOPOBIIBHO MICHAS OTPUMAHHS IOPHIMYHOI JOIIOMOIH
anBokata. [Ipu 1mpoMy OOBHHYBau€HWH TOBHHEH ITOBHOIO MIpOI0 YCBIIOMJIFOBATH 3MICT KJIOTIOTAaHHS 1
MpaBoOBi HACHIAKM O4iKyBaHOro BHUpPOKY.Ilpu 1pOMy OOBHHyBaueHHWH ITOBHHEH TIOBHOIO MipOIO
YCBIIOMJIIOBATH 3MICT MPOLIECYaIbHOTO YIOAH 1 MPaBOBI HACTIKU OYiKyBaHOTO BHUPOKY, IIPO 110 TOBUHHO
BKa3yBaTHCS B 3asBi 00OBUHYBa4YECHOTO.

Y KpuMiHaJIBPHOMY MHpOIECYaTbHOMY KOZEKCi YKpaiHW, HEe MpOMHCaHo, 0 OOBHHYBadyeHWI Hajae
MUCbMOBY 3asBY B fIKii BKa3ye, 110 BiH 3T0JICH Ha BUHECEHHS CYJJOM BUPOKY 0€3 pO3MIIsAy CIpaBH MO CYTi
Ta 3asBMB PO I JOOPOBUIBHO MiCsl OTPUMAaHHS IOPUAMYHOI AOIOMOTH aABOKaTa. 3asBy MiJNHCYIOThH
00BUHYBadCHUH 1 HOTo aaBokat. OHAK HA MIPAKTHUIll BAIIE3a3HAYCHE 3aCTOCOBYETHCS.

Krnonoranss € my0aiuHUM, 32 BUHATKOM YacTHHH, B SIKil BKa3yeTbcsl iH(oOpMalis, HagaHa CIiJICTBY
oOBuHYyBaueHNM. [IpaBoM o3HaifomuTuCs 3 iH(pOpMALi€0, HANAHOKO CIiACTBY OOBHHYBAau€HHM, MalOTh
TUTBKH Ti 0COOH, SIKi TTiJT HEFO IMiAMACAUCS 1 Cy, a TAKOK OOBHHYBAYCHUN Ta HOTO aBOKAT,ITPO IO 1HIIIHA
0OBHMHYBauEHUIN Ha MIJCTaBi MPOIECYaTbHOI Yrolu Hala€e CIiJCTBY BUKPHBAIbHY iH(pOpMaIito. 3MicT
IpolecyaabHOl yroAr MOBUHEH OyTH B MOBHIM Mipi JOCTYIIHUM SIKOOBHHYBau€HOMY Ta HOTO aIBOKATY.

Jo knomoTaHHS NpOKypopa INpO BHHECEHHS CYIOM BHPOKY 0€3 pO3IJIILy CHpaBd MO CYTi
JOITy4Ya€eThCA MIPOTOKOI mporecyanbHoi yroau (crarts 211 KIIK I'pysii).

VY rnaBi 35 KpUMiHAIBHOTO MPOLECYaNbHOTO KOAEKCY YKpaiHH BiICYTHS HOpMa, B siKid Oymno ©
3a3Ha4YCHO, IO MaTepiald YroaWe MyONiYHHMH3a BHHATKOM YaCTHHHU, B SIKIH BKa3yeThCS 1HQOpPMAITis,
HaJlaHa CJIiJICTBY OOBHHYBaYCHUM.

B 3MicTi ykpaiHCBKOI Yyroau mpo BHU3HAHHS BUHYBATOCTI 3a3HAYAIOTHCS 11 CTOPOHH, POpMYITIOBAaHHS
IiJ03pY 9 OOBMHYBAauYCHHS Ta MOT0 MpaBoBa KBaiikallis 3 3a3Ha4E€HHSAM CTaTTi (YACTUHU CTATTi) 3aKOHY
Ykpaiau npo KpUMiHAJIbHY BiAMOBIJAIBHICTH, iICTOTHI IJIS BiAITOBITHOTO KPHUMIiHAJTBLHOTO IMPOBAKCHHS
o0cTaBuHM, 0e33acTepe’KHEe BU3HAHHSI MMiJO3PIOBAaHMM UM OOBHHYBAa4€HHWM CBOEI BHHYBATOCTI y BUMHEHHI
KPUMIHAIILHOTO TPABOMOPYIICHHS, O0O0B’S3KH ITiI0O3PIOBAHOTO YH OOBHHYBAaYE€HOTO IOJAO CITIBMpAIl Y
BHKPHTTI KPUMIHAJIEHOTO TIPABOIIOPYIIICHHS, BAMHEHOT'O 1HIITOK 0CO00I0 (SKIIO BiAMOBIAHI TOMOBJIEHOCTI
MajJd MiClle), YMOBHM YAaCTKOBOTO 3BIJIbHCHHS IIiJI03PIOBAHOr0, OOBHMHYBAaY€HOI'O BiJl I[HMBUILHOL
BiJINOBIIAJIBHOCT] Y BUIJISII BIJIIIIKOMYBaHHS JiepKaBi 30MTKIB BHACIIOK BUMHEHHS HUM KPUMIHAJIBHOTO
[IPaBONOPYILICHHS, Y3TO/UKEHE TIOKapaHHS Ta 3roja IiJO3pIOBAHOr0, OOBHHYBAaYeHOTO Ha HOTro
MIpU3HAYCHHS a00 Ha MPU3HAYEHHS ITOKapaHHS Ta 3BUIBHEHHs BiJ Horo BiAOyBaHHS 3 BHUIIPOOYBaHHSM,
HACIIJIKM YKJIaJIeHHS Ta 3aTBEPIKEHHs YTO/IH, HACIIIKH HEBUKOHAHHS YTOMIH .

B yroni 3a3HauaeTbes mata ii ykiageHHsS Ta BOHA CKPIIUTIOEThCS mignucamu ctopid (cratts 472 KIIK
Ykpainu).

' An6ya, C.B., lepessuxin, C.JI., [onymyk, O.B. (2015). Kpuminanvnuii npoyec Yxpainu: HaBdanbHuit
nocioruk. Oneca: OJIYBC, 344.
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[opiBaroroun (hopMy KiomoTaHHsS mporecyansHoi yroau B ['py3ii Ta 3MIiCT yroawm mpo BHU3HAHHS
BHHYBATOCTI B YKpaiHi, MOXKHA 3pOOHTH BHUCHOBOK, IMPO T€ IO Ha BiAMIHY Bl yKpaiHCHKOI Yroad Ipo
BU3HAHHS BUHYBATOCTI (hopMa KIIOMOTAaHHS MPOLECYalbHOI yToIu Mae OUIBII MIUPIIE TIIyMadeHHSI.

Y crarti 211 KpuMiHaJIBHO-TIPOLECYAIBHOTO KoAekcy [pysil 3a3HaueHo, IO 3 MPaBOM
03HAaHOMHTHCH 3 iIH(POpMAITli€Io, Ky OOBUHYBAUCHUM HAIA€ CIiACTBY MAalOTh TIIBKH Ti 0COOHM, SKi i HEIO
miAnucanices i cyl, a Takox oOBUHYyBaueHUi Ta iioro agBokaT.OJHaK, B yroji Mpo BU3HAHHS BHHYBATOCTI
(Ykpaina), BinCyTHS Taka HOpMa. 3 MaTepiajaMH yroaud MOXKe O3HAHMOMUTHCH KOXKE€H 3 MpaliBHHUKIB
MPOKypaTypu Ta cyny. Ha Hamy aymKy, Ile € BEIMKOI MPOTAMHOK, aKe iHpopMmalito, SKy Hagae
00BUHYBaUYCHUH MOXKYTh BHKOPHUCTATH MPOTH HHOT0.ToMy, € HeoOXiTHMM BHECEHHsS yTOYHEHBL IO CTaTTi
472 KpUMIHATBFHOTO MPOILECYaTbHOTO KOJIEKCY YKpaiHH, 3 ypaxyBaHHIM JOCBiNy YKiIanaHHs | py3uHCBKOT
MpOIeCyaIbHOI YTOIH.

IIponiecyansHa yroma y I'pysiioopmiisieTbess TUCEMOBO 1 3aCBITIYETHCA CYIOM. YToAa MaeOyTH
BiZloOpaskeHa y BUHECEHOMY CyAoM BUpoKy. Cyn 3000B'si3aHHIl MEPEKOHATHUCS, IO MPOLECyalbHy YIOAy
yKJIazeHo 0e3 3acTOCyBaHHS HACHJILCTBA, 3aISIKYBaHHsI, a TAKOK 0OMaHy a0 OyJb-iKO1 iHIIOI HE3aKOHHOT
OO0IIHKA, JTOOPOBIEHO, 1 IO OOBHMHYBaYeHHW MaB MOXJIIMBICTb OTPHUMATH KBalli(hikOBaHY HOPUAHIHY
JIOTIOMOTY.

3a KpuUMiHaJIBHO-TIpOLlECYabHUM KoJekcoM ['py3ii 10 3aTBepAKEHHS NpoLecyalbHOI Yroau Cyn
3000B's3aHHAN IEPEKOHATHCA, B TOMY, MIO:

a) OOBHHYBa4eHNH B TMOBHIM Mipi yCBIIOMIIIOE XapakTep 3JI0YWHY, y BYHHEHHI SKOTO
OOBUHYBaUy€ThCS;

0) oOBHHYBadeHUH B TIOBHIN Mipi YCBIOMITIOE TIOKapaHHs, Tiepe0aueHe 3a 3II0YHH, BAMHEHHS SKOTO
BiH BH3HAE;

B) 0OBUHYBaYCHOMY BiJJOMi BCi TIOB'i3aHi 3 TIPOLIECYANbHOIO YTOJOK BHMOTH MPO BU3HAHHSA
MIPOBUHH, Mepe10adeHi 3aKOHOM;

T') 0OBHHYBAa4Y€HUH YCBIIOMITIOE, IO SIKIIO CY[ HE 3aTBEPAHB MPOILECYaTbHY YTOAY, HE JOITyCKAEThCS
3roJIOM BHKOPHCTOBYBaTH TNPOTH HBOTO Oynb-sKy iH(opMmariro, sIKy BiH HagacTh CyAy MNpH PO3TIIAi
MPoILeCyaabHOTO YTOH;

1) OOBHHYBAaYEeHHH YCBiIOMITIOE, 1[0 BOJIOI€ TAKUMH ITPaBaMHU:

Jl.a) IPaBO Ha 3aXHCT;

1.0) mpaBo BiIMOBUTHCS Bifl TPOIIECyalbHOT YTOAU PO BU3HAHHS IPOBHHU;

J.B) IPaBO Ha PO3IJISiA CYJIOM CIIPaBH MO CYTi;

€) mporiecyaibHa yroja He € pPe3yJIbTaToM IIPUMYCY, 3aJIKyBaHHS OOBHHYBadeHOTO ab0 OOIISHKU,
sIKE BUXO/IUTH 338 PAMKH TPOLIECYaTbHOTO YTOJIH;

’K) OOBUHYBAaUe€HHH 3rofieH 3 (aKTUYHHUMHU IiJCTaBaMU MPOLECYaIbHOIO YTOAW NP0 BHU3HAHHS
MIPOBHHMU;

3) BCI YMOBH JOCSTHYTI MK OOBHHYBau€HHUM 1 MPOKYpPOPOM yTOAW BimoOpaskeHi B MpoIlecyalbHil
yToi;

1) oOOBHHYBaUeHHWH 1 HOT0 aJBOKAaT B MOBHOMY 00CS3i O3HAHOMJICHI 3 MaTepiajlaMd CIIpaBU (CTATTS
212 KIIK I'pysii).

VY I'pysii cya 10 3aTBEpAKEHHS POLIECYaNbHOI yro Iy 3000B'13aHMI YIIEBHUTHCS Y OOBHHYBau€HOTO,
0 CTOCOBHO OOBHHYBAa4e€HOTO 3 OOKY TIPEJCTaBHUKIB MPAaBOOXOPOHHUX OpraHiB HE Majll Mics
KaTyBaHHS, HENIOJChbKE CTaBJICHHS a00 Take, IO MPHUHIDKYE 3BepHEHHsA. Cyams TakoX 3000B's3aHUi
pO3'ICHUTH OOBHHYBayeHOMY, WIO I[oJada CKaprd 3a (akToM 3acTOCYBaHHS HENIOJICHKOrO abo
MIPUHU3IIMBOTO TIOBOPKEHHS HE MEPelIKO/DKATHME YTBEPIDKCHHIO TPOIECYaIbHOI Yrolu, YKIaJIeHOi 3
nmorpuMaHHsaM 3akoHy (ctatTs 212 KIIK I'pysii).

3a 3akoHOAaBCTBOM [ 'py3ii cyans mpuiiMae pilieHHs Mpo MpouecyaabHy YroAy Ha ITiJICTaBl 3aKOHY 1
He 3000B'13aHUI CTBEPAXKYBAaTH YTONly, AOCSITHYTY MK OOBHHYBaueHHM i1 mpokypopom (crattsa 212 KIIK
I'pys3ii).

VY KpuMiHATHPHOMY TMPOIECYaTbHOMY KOJEKCI YKpaiHu 3a3HaueHO, M0 YKIIAIEHHS YrOId Ha CTaii
JOCYIOBOTO pPO3CHiIyBaHHS TsrHe 3a co0oro iHoro 3akiHueHHs. DopMol0 3aKiHYEHHS JOCYIOBOTO
pO3CIiAyBaHHS Y BUNAJAKY YKIAICHHS yroIW NMPO BU3HAHHS BUHYBATOCTI € CKIAAaHHS OOBHHYBAJIHLHOTO
aKTa, 70 SIKOTO JIOA€ThCs MiAMMcaHa cTopoHaMu yroaa. [Ipokypop Mae mpaBo BiIKIaCTH HaIpaBlIeHHS 10
Cyloy OOBMHYBAJIBHOTO aKTa 3 IiJIMHCAHOI CTOPOHAMH YTOJOIO 0 OTPHMaHHS BHUCHOBKY eKcriepTa ado
3aBepIIIeHHS MPOBEIEHHS IHIINX CIIiTYUX Miid, HeoOXiMHUX aiis 30upaHHs Ta ¢ikcalii MoKa3iB, SKi MOXYTh
OyTH BTpadeHi 3i CILTHBOM dacy, abo sIKi HEMOXKIIUBO Oyze MPOBECTH IMi3HiIIe 0e3 iICTOTHOI IITKOAH TS iX
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pe3yNbTaTy y pasi BiIMOBH Cy/ly B 3aTBEpIKEHHi yromu .

3a 3aKOHOIABCTBOM YKpaiHHW, SKIIO YTOay YKIAIACHO Ha CTadii TOCYIOBOTO PO3CTiAyBaHHS, TO Il
O3S TIO CyTi BiAOYBA€ETHCS B XO/i MiATOTOBYOTO CYJOBOTO 3aCiJJaHHS 32 000B’SI3KOBOIO YYACTIO CTOPiH
yroay 3 TOBINOMJICHHSM IHIIMX YYacHHKIB CyJOBOTO MPOB3KEHHS. BiACYTHICTH IHIIMX YYacHUKIB
CyJIOBOTO TIPOBADKEHHS HE € MEePEIIKO 1010 T po3rsany (4. 2 c1.474 KIIK Ykpainn).

SIKmo yroay HOCATHYTO MiJ Yac CYyAOBOTO NPOBAKEHHS, CyJl HEBIAKIAIHO 3YIHHSE MPOBEICHHS
npouecyaqbHUX Aid 1 MepexoAuTh OO po3rimany yroau. IIpo 3ymuHEHHS mpolecyaibHUX A CyIoM
[IOCTAHOBJIAETbCSA yXBana, y SAKIH 3a3HA4a€TbCsS, XTO 3asBUB KIJIOMOTAHHS NPO YKIAIACHHS YTOIM,
mporiecyaiabHi [ii, sSKi BxXe OyJIM TIPOBEICHHI y CYIOBOMY TPOBAPKCHHI, Yac 1 Micre ii BHHECEHHS
(4. 3 ct. 474 KIIK Ykpainn).

Ilepen yxBajeHHSM pillleHHsS NPO 3aTBEPAKEHHS Yrogu MPO BU3HAHHSA BUHYBATOCTI Cyx MiA dac
CYJIOBOTO 3aCiJlaHHs TOBHHEH 3’ SICYBAaTH B OOBHHYBAaYEHOTO, YH ITLIKOM BiH pO3yMI€:

1) mo BiH Mae MpaBo Ha CYAOBUH PO3IIISA, MiJl Yac SKOTO MPOKYpPOp 3000B’sI3aHUHN TOBECTH KOXKHY
00CTaBUHY LIOAO0 KPUMiHAIBHOTO MPaBOMOPYLICHHS, Y BUMHEHHI SIKOro HOro oOBHHYBauylOTh, a BiH Mae
TaKi mpa.a:

- MOBYATH, 1 pakT MOBYAHHS HE MaTUME JJIsl CY/ly >KOJTHOTO JIOKa30BOTO 3HAUCHHS,

- MaTH 3aXMCHUKA, Y TOMY YHWCIIi HAa OTPUMAaHHS IPaBOBOi JOMOMOTH O€30IJIaTHO Yy HOPSIKY Ta
BUIIAJIKaX, Iepe10aueHUX 3aKOHOM, a0 3aXUINATHCS CAMOCTIHHO;

- TOTINTATH i Yac CyIOBOTO PO3TISAY CBIIKIB OOBMHYBAa4YCHHS, MOAATH KIIOTIOTAHHS PO BUKIIHK
CBIJIKIB 1 IOJIaTH JIOKA3H, 0 CBIJUaTh Ha HOTO0 KOPHUCTH;

2) HACTiJKHY YKIIAJCHHS Ta 3aTBepKeHHs yroJ, nmependadeHicrarreto 473KIIK Ykpainu;

3) xapakTep KOKHOTO OOBUHYBa4YEHHS, MO0 SKOTO BiH BU3HAE ceO¢ BUHYBATHM;

4) BU/ TIOKapaHHA, & TAKOX 1HIII 3aXOAHM, SKi OyIyTh 3aCTOCOBaHi JI0 HHOTO Yy pa3i 3aTBEpKEHHS
yronu cynoM (4. 4 ct. 474 KIIK Ykpainn).

Cyn 3000B’s13aHMH IIEPEKOHATUCS y CYAOBOMY 3acilaHHi, L0 YKJIAaACHHS YIOAW CTOPOHAMH €
TOOPOBIIPHUM, TOOTO HE € HACHiKOM 3aCTOCYBaHHS HACHIIbCTBA, MPHUMYCY, MOTpo3 abo HacIHiIKOM
o0iIsIHOK 4K il Oyap-KMX IHIIMX OOCTaBHH, HDK Ti, mo mepexbaudeHi B yroai. nst 3’acyBaHHS
TOOPOBITBHOCTI YKIIAZICHHS YTOAM V pa3i HEOOXIAHOCTI CyJ Ma€ MpaBo BUTPEOYBATH JOKYMEHTH, § TOMY
YHCIl CKaprH Mi03pIOBAaHOTO YM OOBHHYBA4EHOTO, TIOJAaHI HUM IIij] Yac KPUMIHAIFHOTO MPOBA/KEHHS, Ta
pilleHHs 3a HAaciIKaMU iX pO3TIIsALy, a TAKOXK BUKIIMKATH B CyI0BE 3aCilaHHs OCi0 Ta OMUTYBAaTH iX.

HerartuBHa BiAmoBigp Ha OyAb-fKe i3 MOCTAaBIEHUX 3alUTaHb 3000B'sI3y€ CyJ AaTH BiIIMOBiAHI
po3'scHeHHA. UM IIJIKOM TMiM03PIOBAaHUN pO3yMi€ HACHTINKH 3aTBEPDKCHHS yroaW, mepemdadeHi ct. 473
KIIK Ykpainu? fkmo miciast Takoro po3'ascHeHHs 0OBMHYBadeHUH 3amepedyBaTHME NMPOTH 3aTBEPIKEHHS
yron, ii He MoXxe OyTH 3aTBep,Z[)KeH02.

Cyn nepeBipsie yrony Ha BilIOBiZHICTE BUMOTaM KPUMiHAJBHOTO MPOLIECYAILHOTO KOJEKCY YKpaiHu
Ta/a60 3akoHy. Cyq BiIMOBIISIE B 3aTBEPIKEHHI YTOAH, SKIIIO:

1) ymMmOBH yroau cynepedaTb BUMOTaM KPHUMIHAIBHOTO IMPOIECYyalbHOTOKOJEKCY YKpaiHu Ta/abo
3aKOHYy, B TOMY YHCIIi JIOMyIIeHa HeTlpaBWIbHA MPaBoBa KBaiikalis KpUMiHAJIHLHOTO MPAaBOMOPYIIESHHS,
SIKe € ORI TSOKKUM HiXK T€, OO SKOTO MepeadaueHa MOKIUBICTh YKIAACHHS YTOIH;

2) yMOBH YTOJIM HE BiJIIOBIZIal0Th IHTEpECaM CYCITiIbCTBA,

3) yMOBH yroau HOpyIIyIOTh TpaBa, CBOOOIH UM iHTEpecH CTOpiH ado 1HIIHUX 0cio;

4) icHy!IOTh OOTPYHTOBAHI Mi/JICTaBM BBa)kaTH, IO YKJIAJEHHS YroAu He OyJo MOOpOBIIBHHM, abo
CTOPOHH HE MIPUMHUPHIIHCS;

5) oueBHAHA HEMOKIIMBICTH BUKOHAHHS OOBHHYBauYeHHUM B3STHX Ha ce0e 3a yroJoio 3000B’s13aHb;

6) BiACyTHI (pakTHYHI MiACTaBU IJIs BU3HAHHS BUHYBATOCTI.

VY TakoMy pa3si HOCyZ0BE PO3CIiLyBaHHS a00 CyZOBE NPOBAIKCHHS IPOJIOBXKYIOTECS y 3arajlbHOMY
HOPSIIIKY.

IToBTOpHE 3BEPHEHHS 3 YrOIOI0 B OJHOMY KPHMMiHAIBHOMY NPOBA/KEHHI HE JOIMYCKAEThCS (CTATTA
474 KIIK Yxpaian).

Ha Bimminy Bix 3akoHomaBcTBa ['py3ii, y KpUMiHaJbHOMY TNpOLECYaIbHOMY KOJAEKCI YKpaiHu
BIZICYTHA HOpMa, SIKOIO TependavyeHo YCBIIOMJICHHS OOBHMHYBAu€HHM, IO SIKIIO CyJX HE 3aTBEpIUB

' TetbMaH, A. (2012). Hayroso-npaxmuunuii KomeHmap H08020 KpuminaibHO20 npoyecyanbHo20 KOOeKcy
Yxpainu. Kuis, 342-343.

? Koanenko, B.B., ¥ nanosa, JI.JI., ITucemennuit, JI.IT. (2013). Kpuminansnuii npoyec. Kuis: «Llentp yua6oBoi
JiTepaTypm», 469.
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MpoliecyaabHy YrOIy, HE JOIMYCKA€ThCS BHKOPUCTOBYBATH MPOTH HBOTO OYAb-AKY iH(OpMaIlifo, Ky BiH
HaJacTh Cyy MPH PO3TIISII IPOIECYATbHOT YTOIH.

OTxe, sik IOKazye 12-Tu pivyHMN mpakTH4HIA gocBin B [pys3ii, 3acTocyBaHHS MpolecyalbHOI YIrOau
JOTIOMarae MPULIBHIIINTH JOCYyZIOBE Ta CyIoBe MPOBaKEHHS, 3axHIIae npaBsa
ITiTO3PI0BAaHOT0/00BHHYBadeHOT0. B 3akoHOmaBcTBI ['py3ii € HOpMa, SKIO MpoIecyaabHy Yroay Cyd He
3aTBepAMB TO iH(OpMAaIlito, SKYy HagaB MiJO3PIOBAaHUA YM OOBUHYBAaYCHHUH HE JIOMYCKAETHCS
BHUKOPUCTOBYBAaTH NPOTH HBOro. TakoX IIKaBOIO HOPMOIO € Te, L0 KIOMOTaHHA MPOKYpOpamnpo
3aTBEp/DKEHHS yroAW € TMyONiYyHUM, 32 BUHITKOM YacTHHH, B SKill BKa3yeThcs iH(OpMalis, HagaHa
CITCTBY OOBMHYBa4eHHMM. T100TO TIpaBOM O3HAWOMHUTHCSA 3 iHQOpPMAIli€l0, HATAHOIO CIIJICTBY
00BHMHYBa4Y€HUM, MAIOTh TUIBKK Ti 0COOM, SIKI MiJi HEIO MIAMUCANIKCA 1 CyH, a TaKOX OOBMHYBAa4CHUU Ta
HOro aaBoKar.

Ha mamy aymky, Iie JWIIe MOKpamuTh Ta CIPOCTUTH NPOIEC YKIaJaHHS YroJ Mpo BHU3HAHHSA
BUHYBATOCTI, aJpKe [i HOPMH JAl0Th BIIEBHEHICTH ITiJ03pIOBAHOMY/00BHHYBadyBaHOMY B HEPO3TOJIONICHH]
BIJIOMOCTEH, SIKi BiH HAIaCTh CIIIJICTBY YH Cy]1y.

ToMy, BBaxkaeMO 3a HEOOXiIHUM YJOCKOHAIMTH TpolecyalbHi HopMH KpuMiHanpHOTO
NPOLIECYaTbHOTO KOJEKCY YKpaiHH Ta BHECTH 3MIHM 3 ypaxyBaHHSM JOCBiJy IPy3WHCHKOI MpolecyanbHOl
YTOJIH.
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Y KPUMIHAJIBHOMY ITPOBA/?KEHHI
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PROCEDURAL AND PSYCHOLOGICAL PECULIARITIES
OF AGREEMENT ON RECONCILIATION BETWEEN A VICTIM
AND A SUSPECT (AN ACCUSED) IN CRIMINAL PROCEEDINGS

The article is dedicated to procedural and psychological peculiarities of an agreement on
reconciliation between a victim and a suspect (an accused) in criminal proceedings. On the basis
of analysis of criminal procedural legislation of Ukraine, legal psychology achievements regarding
neutralization and elimination of causes of conflicts, problems that arise in practice when
entering into agreements of this type were learnt. Attention is drawn to the fact that despite
significant achievements in development of this issue, many questions have not yet found their
proper coverage; to the present legal aspects of restorative justice and related to it psychological
problems of neutralization, overcoming of criminal conflicts and reconciliation between parties
within criminal proceedings on the basis of agreements remained controversial and not clear to
science. In particularly, dependence of reconciliation from offence, its seriousness and scale of a
conflict, which arose as the result of committing a crime; complexity of determining whether
conflicting parties reconciled indeed; influence of emotional state of a victim on investigation;
the extent of victim's involvement in criminal proceedings.

Key words: criminal proceedings based on agreements, empathy, conflict, reconciliation,
neutralization, agreement, agreement on reconciliation.

KoHuenmiss KpuUMiHANBHOTO TIPOBA/PKEHHS Ha TMiACTaBl yroa € BTUICHHSAM TyMaHizamii
KPUMiHAJIBHOTO CyJOYMHCTBA 1 HaNpaBJieHa Ha BPETYJIOBAHHIO COIIaIbHOTO KOH(IIIKTY, KU BUHUKAE 3a
pe3yabTaTaMH BUYMHCHHS 3J0YMHY MDK TIOTEPHUIMM 1 0c0000, sfka HOTro BUMHWIA. BUKOpHCTaHHS
JOTOBIPHUX TIPABOBIMHOCHH JO3BOJISIE CTBOPUTH MEXaHI3M JIIHCHO CIPaBEUIMBOTO Ta TYMaHHOTO
CTaBJICHHS JI0 TIOTEPIIINX Bijx 31m0unHiB. CHCTEMa TOTOBIPHOTO MPABOCYIS JO3BOJISE pealbHO BiTHOBUTH
TIOPYIICH] IHTEPECH KEPTBH 3TOUHHY.

3 iHmoi CTOpoHH O0COOW, SKi BUMHIIIA 3JI0YHH, IiJ 9Yac JOTOBIPHHUX MPOIEAYp, MAIOTh 3MOTY
BHUKHYTH y MOpalibHi, (i3W4HI CTpaskAaHHS MOTEPIUIMX, SIKi BHHUKIHM 32 pe3yjbTaTaMH 3JI0YMHY. Y
IiJJO3PIOBAHNX BHHUKA€ (PEHOMEH eMIIaTii, [0 JO03BOJISIE Kpalle YCBIJOMUTH HACTIIKH BIACHUX il i
MIPUAHATH BIAMOBINATRHICTE 32 CKOEHE 3 PEAJbHUM BiJHOBJIICHHSIM IHTEPECIB IOTEPIIUIOTO, sKi Oyin
MOPYLIEHI MiJl 4ac 3JI0YHHY.

3 mosiBoro B KIIK VYkpainu kpuMiHaIBHOTO MPOBa/PKEHHS HA MiACTaBi yroJ 3HAYHO CIPOCTHIIACS
Tporeypa po3rIsIAy TMEBHOI KaTeropii KpUMiHAIBHUX CIPaB, CKOPOTHIIUCS CTPOKH TPHMAaHHS OCi0 i
BapTOIO, 3arajibHi TMPOIECYalIbHI CTPOKUA PO3MNISLY KPUMIHAJIBHHMX CIpPaB, a TaKOX 3MEHIIMIOCS
HaBaHTAXXCHHS Ha CHUCTEMY CYIOBHX 1 IPaBOOXOPOHHHMX OpraHiB. BigHOBHWE minxim jgomomarae
VCBIIOMUTH  ITIHHICTH JIOACBKMX  CTOCYHKIB, BIIIHOBIIO€ HOPMajbHI  B3aEMOBITHOCHHHU  MIiX
KOH(QUTIKTYIOUMMH CTOpPOHAMH 1 cripusie (POPMYBaHHIO 3/J0POBOT0 CYCHUILCTBA. JJOrOBIpHI MPaBOBIAHOCHHU
SIBJITFOTBCS TAKOXK BaXKJIMBUM, & B OKPEMUX BHUIMAJIKAX 1 IEHTPATHHUM ()aKTOPOM 3amo0IiraHHs peleIUBHUX
31m04nHiB. OCOOIHMBO MMO3UTHUBHUN BIUIMB MAlOTh JOTOBIPHI MPOIIETypH 3a YUacTi HEIOBHOIITHIX, 30KpeMa,
y HeHTpaizamii akIeHTyarlii, sKi SK BiJoMO, HEPIAKO SBISIOTHECA PaKTOpaMH, IO MPUBOAATE 10 BUNHEHHS
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3II0YMHIB, 1 30KpeMa, HACUIIBHUIILKOT CIIPSIMOBAHOCTI.

BigHoBHe mpaBocymms CBi IOYaToK Oepe 3 ciMuecaTHx pokiB XX CTOMITTS. AHTIIHCHKAN
nociigauk ['ali Mactepc 3a3Hadae, 10 Iepury CrpoOy 3acTOCYBaHHS BiJHOBHOTO IPaBOCYAIs OYJio
3pobsneHo B Kanagi B 1974 pomi, konmu 3a (akToM CKOEHHS BaHAANi3My MPEICTaBHUK TPOMaICHKOT
opranizaiii 3ampoIoHyBaB CyAi,III00 MPaBOTOPYITHUKHN 3YCTPUTHACS 3 22 TMOTEPIIUMH Ta OOTOBOPHITN
MOJKJIMBOCTI IIIOJI0 TOTO,iK BIIIIKOAYBAaTH 3amlOJisSHI 3JI0YUMHOM Hachiaku. B pesynbrari mpoBemeHol
3yCTpidi NpaBOMOPYUTHUKH OTOAMWINCE, SKUM YHHOM KOMIICHCYBAaTH BTPATH HOTEPIINX.

Ha nanwmit wac monan 80 kpaiH CBITY B CBOEI MPAKTUIli BUKOPUCTOBYIOTH OJHY 3 )OPM BiIHOBHOTO
npaBocy .’

Bimnosinao no Jeknapanii «OCHOBHI NPUHIUIN BUKOPUCTAHHS IIPOTPaM BiIIHOBHOTO MPABOCYJIS B
KpUMIHAJIBHUX crpaBax», npuitHAToi ExoHomiunoro # ComianmeHoro Pamoro OOH 24.07.2002 poky,
MIpOTpaMH BiJHOBHOTO MPABOCY I/ MOJIATAIOT Y 3ayUeHH] Ta aKTUBHINM y9acTi BCIiX JIOIEH, IHTEpeCH SKHUX
3ayinae 3JI0YWH, y poOOTI 3 BHUpIIEHHS NpoOJIeM, IO BHHUKIH, 3a JOIMOMOIOI IOCEPEIHUKA —
crpaBeIMBOI Ta 0E€3CTOPOHHBOI TPEThOi CTOPOHH. Pe3yibpTaToM MOBHMHHA CTAaTH yroja (JOTOBIp) B SKii
(hiKCyeThCS TMOCIIIOBHICTh KOHKPETHHUX MOil MPaBOMOPYIIHUKA, CIIPIMOBAHUX HA BINIIKOIYyBaHHS IIKOIM,
3aBJaHOl MOTEpIUTH 0co0i Ta CHPUATIMBOMY BIJIHOBICHHIO Ii pemyTtanii BHaHOmmk4oMmy s Hel
couiasikHOMY oToueHHi. «Jlepxasu-unenn OOH moBuHHI miaATpUMYyBaTH y cebe AOCHIIKEHHA 1 OLIHKY
MporpaMM BiJHOBHOTO TMPaBOCYIJs, 000 BH3HAYWUTH piBEHb, Ha SKOMY BOHH NPU3BOJATH [0
BIIHOBITIOBAJILHUX PE3yJIbTaTIB, a TaKOX BUACHHUTH, HACKUILKH BOHH IIHCHO CIyXKaTh aJbTEPHATHBOIO
KPUMiHAIBHO-MIPOLIECYaIbHAM MPOLEAYpPaM 1 UM MPUHOCATH MO3UTHBHI Pe3yNbTaTH Ui BCIX CTOPIH, SKi
pHitMaoTh yaacTey»( 1. 22).°

CyugacHi TeHACHIIIT CyCIUTBHOTO PO3BHUTKY, p030yI0Ba AEMOKpATii, iHTEerparis YKpaiHd y CBITOBY Ta
€BPOIICHCHKY CHIUIFHOTY BUMAararoTh BiJl HAIOi JepiKaBU allalTyBaHHS HaliOHAJBHOTO 3aKOHOJABCTBA 10
MIXKHapOJAHUX CTaHIApTIiB i 3000B’s3aHb, BUBYECHHS Ta MOAANBLIOI iIMIUIEMEHTAII] Y BITYM3HSHY MPaBOBY
CUCTEMY 3araJlbHOBU3HAHUX MIKHApPOIHHUX CTaHAAPTIB. OCOOIHMBO rocTpo sl MpodiieMa MPOsSBISEThCS i
gac KpUMIHAJIBHUAX MPOBAKEHB i Yac SKUX 3IMCHIOETHCS OXOPOHA BaXUIMBUX KOHCTHUTYIIMHHX IIPaB,
cB0OO Ta 3aKOHHHUX iHTepeciB rpomaasH. OIHUM i3 MEPCICKTUBHUX HANPSMKIB 3a0€3MEUCHHS IUX
MIPOLIECIB SABISETHCS BiTHOBHE MpaBOCyis. «BiqHOBHE MPaBOCY IS — II€ MPOIIEC, 32 JOITOMOTOI0 SIKOTO BCi
YY9aCHUKH 3II0YMHY Pa3oM BHPIIIYIOTh, IKUM YMHOM HEHTpati3yBaTH HETATHBHI HACIIIKN JAHOTO 3JI0UYHNHY
Ta Mo HeoOXiHO 3pOGHTH /ISl 3aM06iraHHs HOro HOBTOPHOIO BUHHEHHS Y MaiiGy THEOMY». "

BuBYeHHS 10pUAMYHOT TiTEpaTypH MO JAHOMY MUTAHHIO CBIYUTH MPO Te, IO MPOOIEMH BiTHOBHOTO
MIPaBOCY IS 3HAXOAATH CBOI BHCBITJIICHHS B Tpamsax Bimomux BdeHHX:X.[[. Amikneposa, }0.B.baymnina, X.
becemepa, P. byma, JI.B. 'onoska, O. I'. JlobpoBonbcekoi, B.B. 3emmnsucrkoi, X. 3epa, JI.M. KapHo3oBoi,
M.B.Koctunekoro, P.P. Makcynosa,T. Mapmana, H.B.Henensu H.B.Hectop, M. Paiita, B.M.Tepruinika
Ta iH. AJie He 3Ba)Kal04YW Ha 3HAYHI JOCSATHEHHS B pO3poOIi JaHOi mpoOiieMu, 0araTo MUTaHb IIe He
3HAWIUIM CBOTO HAJIEKHOTO BUCBITIIEHHS, 3aJHINWIACA JI0 CHOTOJAEHHS AMCKYCIHHUMH Ta HEIOCTaTHBHO
PO3KPUTHMHU B HAyIli SIK MPABOBI CTOPOHU BITHOBHOTO MPABOCYA[A, TaK 1 TOB’sA3aHi 3 HUMH MCUXOJIOTIUHI
mpoOiieMr HeWTpalizamii, MOJoNaHHS KPUMIHAIBHUX KOH(MIIKTIB Ta JJOCATHEHHS NPUMHUPEHHS MiXK
CTOpOHAMU Yepe3 KpUMiHaJIbHE TTPOBAKEHHS Ha IIiICTaBi YTO/I.

[Ipo akTyanbHICTh NaHOT MPOOJIEMHU CBIAYMTH i TE,IN0, K 3a3HAYAIOTH HAYKOBIN, SIKi 3iHCHIOBAIH
aHaji3 KpUMiHAJIBHUX CIIpaB Yy TMOMNEpeAHI POKM Yy PI3HHX perioHax Ykpainu, B cepegHbomy 40%
MOTEePIUINX HE OTPUMYIOTh )KOAHOTO BiAIIKOAYBaHHS 3aBJaHOI IM 3JIOYHHOM IITKO/IH.

BumeBuknaneHe 3yMOBIIOE HEOOXIAHICTH OUIBII INIMOOKOIO Ta TIOBHOTO TEOPETHYHOTO 1
MPaKTUYHOTO AOCHIIKEHHS NHpoOieM HeWTpatizalii Ta MOAONaHHS KOH(QIIKTIB, SKi BHHUKAIOTh NpU
BUMHEHI 3JI0YHHIB, IPOLECIB MPUMHPEHHS MK IOTEPHUIMM Ta TMiJO3pIOBaHWM, HANpaBICHOTO Ha
BIIHOBJICHHS MTOPYIICHUX 3JI0YMHOM TIPaB XKePTBH, (OPMyBaHHS Ha Iiii OCHOBI KOHKPETHUX IPOIO3HUITIN

! 3emunsircoka, B.B., Iibkosewp, JI.B., Cerenin, B.B. (2008). Bnposaoiwcenus 6i0HO8HO20 Npasocyoos y
Kpuminanvre cyoouuncmeo Yipainu. Kuis, 173.

? Hecrop, H.B. (2010). [ToHsTTS, mpHHIKIH Ta GOPMH BiXHOBHOTO npaBocyanst. @opym npasa, 2, 330-333
<http://www.nbuv.gov.ua/e-journals/FP/2010-2/10nnvfvp.pdf>.

3 [Ipo OCHOBHI IIPUHIIKIIKA TIPOTPAMH BiHOBHOTO IIPABOCYJIA Y KpUMiHATBHUX cripaBax, Pesomouis OOH (24
sumHs 2002 p.). <http://www.commonground.org.ua/ dild/RJU_bulletin/RJU.Vol.1-2.content_ukr.html>.

* Mapuan, Tosi (2005). 3yinenns npasocydosm, 34-37.

> Tarartus, LI (2015). 3a6esneuenns 8ioukodysants wkoOu, 3an0isHoi KpUMIHATLHUM NPABOROPYUEHHAM, HA
0docyoogomy poscrioyeanni. JIbBiB, 18.
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LIOA0 BIIOCKOHAJICHHS YMHHOTO 3aKOHOIABCTBA Ta MPAKTHKH KPHUMIHAIBHOTO IPOBADKEHHS Ha IiJACTaBi
YTOJ BiOBIAHO 0 BUMOT KPUMIiHAIBHO- IPOIECYaTbHOT HAYKH 1 IICHXOJIOT1].

[ponienypn NmpUMHUpPEHHSI, TOUIYK KOMIIPOMICIB NMPH PIi3HUX KOHQUIIKTaX BUHUKIA OJHOYACHO 3
MOSBOIO NEPIINX OPraHi30BaHHWX CHIJIBHOT, 3 OAHOTO OOKY, SIK crHoci® camo30epeskeHHs, 3a0e3MeYeHHs
Mupy 1 Oe3mekd, a 3 IHOIOTO - K 3aci0 ITMBUII30BAHOTO BHPIMIEHHSA KOHMIIKTIB pIi3HOTO BHUAY,
KOHCTPYKTHBHOTO PO3BUTKY i IPUMHOKEHHS MaTepialibHUX 1 JYXOBHHUX LIHHOCTEH.

[IpuMupeHHs BiJ cIOBa «MUPUTHCS», IO 3riAHO 3 HOBUM TiIyMauHUM CIOBHHKOM YKpaiHCBKOI MOBH
TPaKTyeThCsl K «[IpUIUHATH CBAapKH, CYNEPEUYKH BOPOXKHEUY 3 KHUM-HEeOyIlb, MPUMIPATHUCS, 3aMipATHUCS,
TOIUTHCS, iTH Ha MHPOBY. TepIEMO CTAaBHTHCS 10 KOTO-,90ro-HeOyb; 3BHKATH, TONEPYBaTH» .
[IpumupeHHss — Hajae ONTHUMAaIbHY MOXJHMBICT MOJOJATH CYIIEPEUKY, BOPOXHEUY, YperyJIroBaTu
KpUMiHAJIBHUH KOH(]IIKT Ha OCHOBI JJOOPOBITFHOTO KOMIIPOMICY Ta B3aEMHUX MOCTYTIOK CTOPIH.

ITonoxeHHS PO MPUMHUPEHHS MICTIThCS e B 3akoHaxX XII Tabmuibs — mam'sTIli pUMCBHKOTO IpaBa
451-450 pp. no H.e. Tak, m.2 Tabmuii VIII BcTaHOBIIOBAB Take MPAaBHIIO: «SIKIIO 3aMOJIi€ YIIKODKSHHS i
HE TIOMHUPHUTHCS 3 TIOTEPIIIUM, TO Hexail i HoMy camoMy OyJe 3amonisiHo Texx camey. 3akoHoM XII tabnuub
OyJIM BCTaHOBJICHI TaKi BHHATOPOJM: 3a MOJaMaHy KicTKy BinbHOI ronuau — 300 aciB, pabda — 150 acis, 3a
CKPUBIDKEHHsI 0coO0M (HaHeceHHs Mo0oiB Oe3 mopaHeHHs, Hakyien) — 25 aciB Ta iH., TOOTO ycyBanach He
TIIBKM HAHECEeHA IIKO/1a 370POB 10, alle 1 CHPUYMHEHI OTEPIIOMY CTPaXIaHHS.

CrnoB’sHCBKa JIekcuka Bxke y VI CT. H. €. MiCTHIIa yCi OCHOBHI MOHSTTS, SIKi CTOCYBajHCsS CyIy U
cynounHcTBa: sgdb (cyn), zakons (3akoH), pravo (TipaBo), pravikda (mpaBma) Tomo. Came Ha TaHOMY eTarli
PO3BHTKY TpaBa 3’SBWJIOCH HOBE HAadauo, SKE BiJoOpa3wioch B OpraHizamii COIiaIbHUX YCTAaHOB i
IOpUANYHUX IHCTUTYTIB. lluM HadamoMm € po3yMmMiHHS HEOOXITHOCTI JOCSATHEHHS NPHUMHUPEHHS IpH
BHpilIeHHI Oyab-IKMX KOH(QIIIKTIB, SKi BHHHKaTH B rpomai. Ilpomemypa mpumupeHHs BigOyBamach i3
000B’SI3KOBOK0 YUACTHO CTapIIMX, «I00PUX», KPALUX» JIFOJCH — XPaHWUTENIB JiTiBCbKUX 3aKOHIB, a00 B
Hill OpaB y4acTb Bech pif Ha Horo pagax — Bidax». TakuM 4YHHOM, Yy CJIOB’SIH Ha 3aMiHy KPOBHOI IOMCTH
MPUAIIIIO TPUMUPEHHS .

IIpuMupeHHs y cTapoIaBHI YacH MEPII 3a BCE BHCTYIAIO 3aCO00M MATPUMAaHHSI MHUPY Ta CIIOKOIO B
CYCHUIBCTBI, pOAi Ta IUIEMEHi, HEAOMyIIeHHS 30pOHHHX METONIB BHUpILIEHHS KOHQIIKTIB, Xoua
Oe3mocepeqHs IIKOJA MOTJla KOMIICHCYBAaTHUCSl caMe MocTpaxkialid ocoli. Mera Takoro mpUMHPEHHS
[oJIsirajna B TOMY, L0 KPUBAHUK KasBCA, IPOCUB BUOAYEHHS y IOTEPILIO] CTOPOHH, KOTPa, B CBOIO YEPry,
BUOayasa oro, i Bke miciist poro (IpH OTPUMAaHHI 3TN Ha MPUMHUPEHHS) 0c00a, sSka BUMHWIIA 3JI0YHHHE
JisiHHS, TOBHHHA OyJla KOMIICHCYBATH 3aMOAisHY MIKOAY.

bau3pkuMu 3a 3MICTOM TEpMIHOM [0 «IIPUMUPEHHS» € TEPMIHM «IIPOIUEHHS», «IIPOLIATH.
ETHMONOTIYHO CIIOBO «IpOIIATH, MPOCTUTH» IOXOIATH 31 CJIOBa NpPOOAYUTH 4YHIO-HEOYIh TPOBHHY,
IPUMHPUTHCS CEpLEM, He IIEKAIoUH BOPOXKHEdi 3a 06pa3y Tomo.”

Hanpukiami XX cTONTTS TepMiH «IIPOIIEHHS» YacTO 3aCTOCOBYBABCS B ETHKO-TICUXOJIOTIYHUX
JOCIII/DKEHHSIX Ta ICHXOTEPaIeBTUYHUX PO3pPOOKax, A€ PO3ITIAAAEThCA HE CTUIBKU SK MOpalbHA BUMOIA,
CKIJIBKH SIK KOHKPETHE KUTTEBE 3aBJIaHHS, BUPILICHHS SKOTO HEOOXiTHO 3 METOIO BiJIHOBJICHHS BiTHOCHH 3
ONM3BKUMH JTFOABMH TIICIIS HaHECeHOI HUMH 00pa3u (oOpa3a, MpUHIDKEHHS, 3paja ToIo), abo 3 METOIo
rmepeOyyBaTH BIIACHE JKUATTSA IIICAS HAHECEHOTO HEBUIPABIAHOTO 30WUTKY (HABMHCHE pPO30pPEHHS,
HaHECEHHs KaiITBa JIOAUHI a00 HOro 0JU3bKMM, BOUBCTBO OJIU3LKHMX TOH10)4.

[Ipouenypy mnpuUMUpPEHHS BHKOPHCTOBYBAUCS Yy BChOMY CTapoOJaBHbOMY CBIiTI 1 HaOyBaTbh
MIOIIUPEHHS 1 Y Cy4JacHI¥ IUBii3alii.

Amnariz 3apyOiKHOTO JOCBiAy IO3BOJSIE BU3HAYMTH JIBa THIU NPHUMUPEHHS B KPHMiHAIBHOMY
mpoleci: MpocTe NPUMHUPEHHA 1 NpUMUpeHHS —Memiamia. [Ipu 3IificHEHHI MPOCTOTO NPUMHUPEHHS,
Jep>KaBHI OpraHy 4M CyJ He BTPYYaIOThCs, a JIMIIE MAaCUBHO (QiKCYIOTh MPUMHPEHHS, SIKE 3A1HCHUIIOCH 11032
KpPUMIHAJIEHOTO TIpOIleCy. B TakoMy BWITamKy AeprkaBa HE OpraHi3ye HISKHX 3aXOJiB IOM0 CIPHUSHHS
npumuperHto cropid Illo crocyerscst mpuMUpeHHS-Memialii, TO TPUMHPECHHS MMOKIAIa€ThCS HA HE cami

! SIpemeno, B., Crimymiko, O. (2001). HoBuif TIyMauHmii CIOBHHK YKPAiHCHKOT MOBH y TPHOX ToMax. Tom 2.
Kuis: AKOHIT, 187.

? TaitBopoHchka, L. (2008). IcTopuuHKii PO3BHTOK MUPHOTO i KOMIPOMICHOTO BUPIIIEHHS KPUMiHATLHO —
NIPaBOBHX KOH(IIIKTIB HAa YKpaiHChKUX 3eMisax. FOpuouuna Yrpaina, 5, 105.

3 Apemenko, B., Crinymko, O. (2001). Hopuii Ti1yMauHHit CIOBHMK yKPaiHChKOT MOBH Y TPhOX ToMax. Tom 2.
Knis: AKOHIT, 65.

* Anpecsi, P.I. (2001). Ilpowenue. <http//iph.ras.ru/elib/2483 . html>.
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CTOPOHHM, a Ha Tperix ocib, cayxOy Meniauii, Memiatopi Tompo'. B VYkpaini npuMHpeHHS 032
KpPUMIHAJIEHOTO TIPOIIECY MOYKE€ MaTH MicIle 110 3JIOYMHAM IPUBATHOTO OOBHHYBAYCHHS 0 IOAadi
NOTEPIUINM 3asiBU PO BUYMHEHE BIJIHOCHO HBHOTO KPUMIHAJIBHOTO MpaBonopyiueHHs. [1o kpumiHadbHOMY
MPOBAKCHHIO IPUMHUPEHHS MOKe OyTH 3IiHCHEHO MiX MOTEPIILINM Ta MiJ03PIOBAHUM YU OOBHHYBauCHUM
abo moroKeHa 3 ITMMH Oco0aMH yrojga MOXKe MaTH MiICIe 1 3a JIONOMOTOI0 I1HIMOi 0coOH( KpiMm
CIiuoro,npokypopa abo cynni). BuBdeHHs [OCBiy BHKOPUCTAaHHS YroJ NpO TNPUMUPEHHS Y
KPUMIHATGHOMY TPOBA/XKEHHI CBIIYHTH, UI0 TAKHMH, SK MPAaBUIO € MpeACTaBHUKUA LIGHTPiB BiJHOBHHX
MIPAaKTUK a00 aJBOKATH.

B VYxpaini npaktrka KpuMiHaIFHUX MPOBAHKEHD Ha MIACTaBl yToO, 30KpeMa, YroI PO IPUMHPEHHS
MK TOTEpIiJIMM Ta IiJO03pIOBAaHMM YW OOBHHYBAaYCHHWM IIOBUIBHO aje HaOupae oOepTiB. 3a JaHUMH
Bumoro cnemianizoBanoro cyay Ykpainu (mani —BCC) mepmni pesyiprati peanizamii nmojoxensb KITK
CTOCOBHO KPHWMIHAJIBHHUX TPOBA/PKCHh Ha IMJCTaBI yroA MiATBEPAWIN OYIKYBaHHS CYCITUIBCTBA Bif
BUDIIICHHS! KPUMIHAIGHUX KOH(QIIKTIB 3 3alydeHHSM HOrO CTOPIH B TOIIyKax Kommpowmicy. Tak, i3
MOMEHTY HaOpaHHS YHMHHOCTI KpUMIHAJIBbHUM IpOLECyallbHUM 3aKOHOM CYIU 3arajbHOi FOPUCAWKIIT
craoM Ha 1 ciuns 2014 p. posrmstaym 22653 yrox, i3 HuX 11512 — npo npumupenHs. 3i cTaTUCTHYHOL
iH(pOpMaLii (IKy UIsi MOHITOPHHTY TIpoliecy BIpoBapkeHHs B Aito HoBoro KIIK, cucremaru3anii ta anamizy
MPaKTUKU HOTO 3acTOoCyBaHHs moMicsis HagatoTs BCC anemnsuiiini cyan YkpaiHu BOauaeThes 30eperKeHHs
TEHJCHLIi A0 MOAANBLUIOr0 AaKTUBHOTO 3aCTOCYBAaHHS IHCTUTYTY YroJ Y KpUMIHAaJbHOMY CYAOYHMHCTBI.
AHaji3 TUHAMIKH TTOKa3HHKIB 3acTocyBaHHS moioxkeHb KIIK y cymoBiii mpakTHIi CBiTINTh, MO KUTBKICT
3aTBEP/PKEHUX BUPOKOM YTOJ 3a OCTaHHI Micslli € cTajol, 0e3 CyTTEBHX KOJWBAaHb, 1 CTAHOBUTH Y
cepennboMy maibke 3000 3aTBEepAKEHUX Yroll Ha MicsILu,.2

Pa3om 3 THM, KUTBKICTh TIOCTAHOBJICHUX CYIOM CYZOBHX PIIICHb PO BIIMOBY B 3aTBEPPKCHHI YTOIN
KOJIMBAETHCS B Mexkax Bin 70 no 250 yxBan Ha MicAllb, 0 Ha HAII TOTJIS, MOTpeOye AeTATFHOTO BUBUCHHS
mpobieM Ta iX yCyHEeHHSI.

M#u noromKyemMocsi 3 THM, L0 «HE3Ba)KalOUW Ha MO3UTUBHY AWHAMIKY 3aTBEPKEHHX BHPOKIB Ha
MMJICTaBl YTOM, 3 OIMIAMYy Ha Te, M0 IIEH 1HCTUTYT € HOBUM JUIsI KPUMIHAJIHHOTO CYIOYWHCTBA, HOTO
MeXaHi3M IIe He BiAMpanbOBaHO CYIOBOIO MPAKTHKOIO Ta JOCTATHHOIO MIpOI0 HE AOCIHIIKEHO HayKOBOIO
JTOKTPUHOIO, a TaKOK Oepydd /0 yBard MosiBy HOBHX (POPMYJIFOBaHb, IMiJXOMIiB Ta OLIHOYHUX KaTEropii y
HoBoMmy KIIK, akTyampHUM 1 HEOOXiTHUM € BHBUEHHS Ta y3araJlbHCHHS CYIOBOI NMPAKTHKHU 3iHCHEHHS
KPUMiHAIGHOTO MPOBA/UKEHHsA HA MiACTaBi yrom»’. 30KpeMa, 3alMIIMINCS HEIOCTaTHbO NOCIHiIKCHUMH
OKpeMi B3a€MOIOB’si3aHI MpoOJeMU MNPOLECYaIbHUX Ta TICHUXOJIOTIYHUX OCOOIMBOCTEH MOJOIaHHS
KOH(ITIKTIB Ta yKJIaZaHHS YTroJ MPO MPUMHUPEHHS MK TOTEPIUIAM Ta IiI03pIOBaHUM (OOBHHYBAYCHUM) Y
KpUMIiHAIBHOMY TPOBKEHHI.

Bignosiguo no ct. 469 KIIK Ykpainu yeooa npo npumupenns Mi>xk TOTEPIITUM Ta MiJ03PIOBAHUM YH
00OBHHYBaue€HUM MOXe OyTH YKIaJeHa y TPOBA/DKEHHI IIOM0 KPHMiHAJIBHHUX MPOCTYIIKIB, 3JI0YMHIB
HEBEIIMKOI YW CEPEeNHbOI TSHKKOCTI Ta y KPUMIHAIHPHOMY TIPOBAaIDKEHHI y (OpMi TIPHUBATHOTO
0oOBHHYBaueHHs. Pa3oM 3 THM BIAMOBITHO 10 PO3’sACHEHb BHUINOro creliani3oBaHHOTO Cyny YKpaiHU «B
KpUMiHAJIBHUX TIPABOIOPYIIEHHSIX, B SIKUX OCHOBHUM Oe3rocepefHiM 00’€KTOM BUCTYMAIOTh ITyOIidHi
iHTEepecH (30KpeMa HEeMaiHOBI), a CIPUYMHEHA KOHKPETHUM (I3MYHMM YX IOPHIAYHUM 0co0aM IKoja €
JIUIIE MPOSIBOM TIOCSTaHHS Ha OCHOBHUH 00’€KT, YKJIaJICHHS YIOAM MPO NMPUMHPEHHS HE JOIYCKAETHCS.
BuHsTKOM i3 1BOrO TpaBWiia € KpUMiHAJIbHE MPOBAPKEHHS, IO 3IMCHIOETBCS Yy (opMi MpUBATHOTO
o6BuHyBaueHHs. CimiJ 3BakaTH Ha Te, 10 3TiAHO 3 YMHHUM 3aKOHOAABCTBOM IPUMMPEHHS MOTEPIJIOrO 3
MiZ03pIOBaHUM a00 OOBHHYBaYeHHM MOXKE MaTH OJHY 3 TpbhoX (GopM (BiIMOBa IOTEPIIOrO Bix
OOBUHYBau€HHsI, MPUMHUPEHHS! BUHHOTO 3 MOTEPIiNINM, YKJIAAEHHS Yrogu Mpo MPUMHUPEHHS), IO MaloTh
pi3HI TIpaBOBi HacHiAKU. 30KpeMa, BiMOBa MOTEPIIIOTO BiJl OOBMHYBaYeHHsI € 0€3yYMOBHOIO ITi/ICTAaBOIO
JUISL 3aKpUTTSA KPUMIHAJTHLHOTO TIPOBADKCHHS Yy (opMi TIpHBATHOTO OOBHHYBAYCHHS; MPUMHPEHHS
MOTEPIIIOT0 3 TMiNO3pIOBaHUM a00 OOBWHYBaueHWM, SKHU BIIEpIIe BYMHHB 3JI0YMH HEBEIUKOI a0o
CepeHBOI TSHKKOCTI 3 He0OEPEIKHOCTI Ta BiJIIKOAYBaB 3aBJaHi HUM 30UTKH a00 YCyHYB 3aIlO/isIHY IIKOJY,
€ TIACTaBOIO JJIs 3BUTHPHEHHS OCOOW BiJ KpPWMIHAIBHOI BimmoBimandpbHOCTI. HeoOXimHo mam’sitath, 1Mo y

' Tonoeko, JI.B. ( 2002). Anbmepramugni y2on06Homy npeciedosanuio 8 cospemennom npase. CaHKT-
[etepOypr: FOpuamueckmit nentp Ipece, 103-104.

? V3aranenenns BCCY cy1oBoi IpakTHKH 3ifiCHEHHs KPUMiHAIBHOTO MPOBA/KEHHS HA MiacTasi yrox (2014).
3axon i biznec, 28, 29.

3 V3arampuenns BCCY CYIIOBOI IIPaKTHKH 3iHCHEHHS KPAMiHAIBHOTO MTPOBA/KEHHS Ha MmifcTaBi yrog (2014).
3akon i bisnec, 28, 29.
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TaKUX BUMAJKaX YKJIaJACHHsS yroIu po NPUMUPEHHS BUKIIOYAETHCS)

Yroga npo MNpUMHUPEHHS TaKOX MOXE YKIAaJaTHCs, SKIIO i1 CTOPOHAMH YU CTOPOHOKO €
HETIOBHOJITHI. Y TaKOMy BHIIQJIKYy YroJia YKIaJacThCs 3a YYacTIO 3aKOHHHX IPEICTABHUKIB 1 3aXMCHUKIB
HEMOBHONITHIX. [IpM HbOMYy SKIIO HEMOBHONITHIM JOCST INICTHAAUATUPIYHOTO BiKy, BiH Ma€ TNpaBoO
YKJIaJaTy yrofy Ipo HMPUMHPEHHSA CaMOCTIMHO, aje 3a HasBHOCTI 3r0JU HOr0 3aKOHHOTO IPEACTaBHUKA.
SIKIIo X HEMOBHOMITHIH He gocar 16 pokiB, yroiay Hpo MPUMHUPEHHS 32 HOro 3roflo0 YKIIAJA€ 3aKOHHHH
MPeICTaBHUK HEMOBHONITHROTO. [Ipo HamaHHsS 3roAM HEMOBHOJITHIM, HOTO 3aKOHHHM MPEICTABHUKOM Y
HaBEJICHUX BUIIIE BUTAJKaX 00OB'SI3KOBO Ma€ OyTH 3a3HaY€HO B YTO/i MPO MPUMHUPEHHs. Takuid miaXif cImif
BUKOPHUCTOBYBATH, KOJIM YKJIAJAEThCS Yroa PO BU3HAHHS BUHYBATOCTI 3 HEMOBHOJITHIM IiI03PIOBAaHUM,
0OBHMHYBAUCHUM .

Crniguuii, mpokypop 3000B’s13aHi MPOiHPOPMYBATH ITiIO3PIOBAHOTO Ta MOTEPIIIOTO MPO IXHE MPaBO
Ha TMPUMHUPEHHS, PO3’ICHUTH MEXaHi3M HOoro peamizallii Ta He YHHHUTH IIEPEIIKO B YKIAACHHI YroIu Mpo
npumupeHss. Ilpu 1mpoMy HeoOXimHO mam’sTaTH, M0 3 METOI0 3a0e3MeYeHHS AOTPUMAaHHS BHMOT
MPOIIECyabHOTO 3aKOHY CIIJUOMY Ta IPOKYpPOpY, CyAMl Hi Yyac CyAOBOTO MPOBAIKEHHS, CNIJUOMY CYIi
IIpH 3MIIHCHEHHI CyJ0BOTO KOHTPOIIIO 33 JOTPUMaHHSM TIpaB, CBOOO Ta iHTepeciB 0ci0 y KpuMiHAILHOMY
MIPOBAKCHHI 3a00POHSAETHCS 1HILIIOBATH YKIIaICHHS TaKol YroJl, BECTH JOMOBIIEHOCTI 111010 11 3MICTY.

VYxiIageHHs yroau mpo MpUMHUpeHHs abo Mpo BU3HAHHS BUHYBAaTOCTI MOXE iHILIIOBAaTHUCS B OyIb-
SIKHi MOMEHT IIiCJsl TIOBiIOMJIGHHS 0OCO01 MpO Mifo3py OO0 BUXOAY CyIy AO Hapamdoi KiMHATH s
yXBaJICHHS BHPOKY. CIIiTIMi 3aBXKIM TOBUHEH JTOBOIUTH, XTO OyB iHIIIATOPOM YKJIaICHHS YTOAM ITiJ Yac
JIOTIUTIB MiJ03PIOBAHOT0, MOTEPIIIOro, a Cy MijJ Yac MiArOTOBYOrO CYIOBOIO 3acijaHHs 3000B’s3aHHN y
MOTEPIIIOTO Ta OOBHHYBAYEHHOTO BCTAHOBUTH XTO OYyB iHII[IaTOPOM YKJIaJaHHA YTrOAW NP0 MPUMHUPEHHS,
MEePEeKOHABIINCHh TAKUM YMHOM, YU JOTpUMyBaiucs Bumord 4.1 c¢t.469 KIIK.

[Ipu pOMy HEOOXiZHO HATOJIOCUTH Ha TOMY, IO CTaTyC OCOOM, CTOCOBHO SIKOi 3IIHCHIOETHCS
KpUMiHaNbHE MPOBAKCHHS, 3aKOHOJABElb OB 53aB 13 BiAMOBIAHOIO CTaJi€l0 MPOBaKEHHA: 0coda Mae
CTaTycC MiJ03pIOBAHOTO HA CTaJil JOCYIOBOTO PO3CIiqyBaHHS, 0OBHHYBa4YE€HOTO (IMiJCYTHOTO) — IIiJ 4ac
CYJIOBOTO TIPOBAKEHHS B CY/II TIEPIIOi Ta aneAIiiHo1 iHCTaHITiH (B pa3i OCKap)KCHHS CYIOBOTO PIllICHHS).
VY 3B’A3Ky 3 HaBEACHUM HEMNpaBWIBHUM € BXXHBaHHSI TepMiHa «OOBHHYBa4deHHWI» Yy 3MICTI Yroau
(me3anexHo Bif i1 BUIy) 41 0OBUHYBAIEHOTO aKTa.

Bignosimao mo m.1 cr.. 469 KIIK Vkpainu yroga mpo NpuMHPEHHS MOXe OyTH yKJIaJeHa TiIIbKA 3a
HIIIaTUBOIO MOTEPIIIIOTO, MiI03PIOBAHOTO a00 OOBMHYBAYEHOTO 1 TLNBKH MICIS TOTO, SIK MOTEPIIHA abo
MiI03pIOBaHN# Y 0OBUHYBAaUCHUH BUABWIN Oa’kKaHHS MPUMUPUTHCA 3 IPOTHIICKHOIO CTOPOHOIO, OCKIIBKH
caMe (akT IPUMHUPEHHS € MIJCTABOO VISl YKIIAJIEHHS TaKOi yTOJIH.

[pu upoMy BiAMOBINHO O po3’sicHeHs Buioro cremnianizoBaHHOTO cyy YKpaiHU «BapToO 3BEPHYTH
yBary TakoX 1 Ha Te, IO ... BHUSABJICHO HENOOJWHOKI BHUMAIKH TMOKJIAICHHS 3a YMOBaMH YTOIU IPO
MPUMHUPEHHST Ha II03PIOBAaHOTO OO0OB’S3KiB, sIKi HE BiJNOBINAIOTh BUMOTaM 3aKOHY, HAIPUKIA]
«6e33acTepe’kHO BH3HATH OOBHMHYBAYCHHS B 0OCS31 MiTO3pH Y CYAOBOMY IpoBaKeHHI». CIif Haramartw,
110 IS I[bOTO BUJY YroJl BABHAHHS BUHYBATOCTI B3araii HE € 000B’I3KOBUM.

Jo mpouenypu mpUMHpPEHHS MOXYTh 3alydaTHCs iHIII 0COOM, 30Kpema NpeacTaBHUKH LleHTpiB
BIIHOBHHUX IPAKTHK, OCOOH, sIKi MAlOTh TIEBHUH aBTOPUTET IS YIACHHKIB YKJIadaHHS yroAu. SIK CBiTUNTH
MpaKTHUKa, 0COOIMBO BaroMol0 € iHII[iaTHBa MOTEPIIIO] CTOPOHH aJike i 3aBAaHO MOpanbHOI, (i3HYHOT
a00 MaifHOBO MIKOAM i i BAMOTH MalOTh MIEPLIOYEProBe 3HAUCHHS y YKIaJaHHi YTOAH PO MPUMHUPEHHS.

Skmo B KpUMIHANBPHOMY TPOBaPKEHHI OepyTh ydYacTh KibKa MOTEPIUINX BiJl OJHOTO
KPUMIHAJIBHOTO TIPAaBOMOPYIICHHS, yrola Moke OyTH yKIaJeHa Ta 3arBep/pkeHa JHIle 3 yciMa
noreprinumu. [lpy 1nbOMy BIiANOBIZHO A0 PO3’siCHEHb Buioro crewniamni3oBaHHOTO cyny YKpainu
«YKIIQIa€ThCSl OJTHA YTO/a, Y sIKii MOXKe OyTH 3a3HAueHO Pi3HI BUMOTH IOTEPILINX IO MiJO3PIHOBAHOTO,
OOBHHYBAYCHOTO IIOAO pPO3MIpy WIKOAM, 3aBIAaHOI KPUMIHAIGHUM IPABOMOPYIICHHSM, CTPOKY Ii
BIJIIIKOJyBaHHS YU TEPEIiKy Jiid, HE MOB'SI3aHUX 13 BIJIIKOAYBaHHSM IIKOAM, SKI MiJ03PIOBaHUA YU
0o0BHUHYBadeHUH 3000B'S3aHUI BYMHHUTH IIOAO IOTEPHIIOro (MOTEPIiInX), ajge OOOB'I3KOBO Mae OyTH
3a3HAYCHO PO Y3TODKEHE MK CTOPOHAMH (ycCiMa IMOTEPIUIMMH Ta ITiI03PIOBAHMM, OOBHHYBAUYCHUM)
MOKapaHHs, 1X 3rofy Ha MPU3HAYEeHHS TAKOrO TOKapaHHs a00 Ha MpH3HAYEHHs [MOKAPaHHS Ta 3BUILHEHHS
BiJ oro BinOyBaHHS 3 BUIPOOyBaHHSAM. HegoTpumaHHs IMX BUMOT 3aKOHY BiINoBigHO Ao 1. 1 4. 7 ct. 474

! IIpo desii numanns 30iticnenns KpUMIHATbHO20 NPOBadNHCcenHs Ha nidcmasi yeod. Jinet Bumoro
cremianizoBanoro cyny Ykpainu ( 15.11.2012 Ne 223-1679/0/4-12).

2 y3aranmsrenns BCCY CYIIOBOI IIPaKTHKH 3iHCHEHHS KPAMiHAIBHOTO MTPOBA/KEHHS Ha MmifcTaBi yrog (2014).
3akon i bisnec, 28, 29.
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KIIK € migcTaBoro asist BiIMOBH y 3aTBEpKeHHI yrozm»l.

SIk1mo B KpUMiHAIBHOMY TIPOBAKEHHI OEpyTh y9acTh KiJIbKa MOTEPIINX BiJ Pi3HUX KPUMiHATHHUX
MPaBOIOPYIICHb, 1 3roJla MO0 YKIaJEeHHS yroIu JOCATHYTa HE 3 yciMa MOTEPIJIMMH, Yroa MoXe OyTH
yKJIaJieHa 3 OHUM (KiTbkoMa) 3 moteprniiinx. KpuminaibHe IpoBaKEeHHS 00 0codu (0ci), sika gocsria
3TOM, MIISATAaE BUAIIICHHIO B OKpeMe TIPOBAHKCHHS.

[pu yknmagaHHi yromud mpo NPUMHPEHHS MDK TOTEPIUTAM Ta IMiJO3pIOBAaHUM (OOBHHYBAYCHUM)
BUHHUKAIOTh OOCTaBMHHU, SIKi IMOM SIKIIYIOTH IMOKapaHHsS, 30KpeMa, IIUpEe KasATTs, aKTUBHE CIPHUSIHHS
PO3KpUTTIO 3JI0YMHY; BIAIIKOAYBaHHS 3aBHaHMX 30MTKIB (posmucku Ilorepmisoro 3HaxonmsThCcs B
Marepiangax KpUMiHAIBHOTO MPOBAIKEHHS); HaTaHHS JAOIIOMOTH TIOTEPILUIOMY ITics BUYMHCHHS 3JIOYHHY;
HaJaHHS MaTepiajbHOI JOMOMOTH Ha MPOBEACHHS MEIUYHOr0 OTyIsiay Ta jJikyBaHHs (4.2 ¢T.66 KK).

BigmoBigro mo m. 6 cr. 474 KIIK Vkpaiam» «Cyn 3000B’s3aHUN MEPEKOHATHCS Y CYIOBOMY
3acilaHHi, 10 YKIAJACHHSI yTOAW CTOPOHAMH € MOOpOBUTHHHM, TOOTO HE € HACTIAKOM 3aCTOCYBaHHS
HACHJICTBA, IPUMYCY, MOTpo3 abo HACHiAKOM OOIISIHOK 4H Hii Oy[Ib-IKHX IHIIUX OOCTaBHH, HIXK Ti, IO
nepeadaueHi B yromi. Jns 3’sacyBaHHS TOOPOBUIBHOCTI YKJIaJeHHS YTOAM Y pasi HEOOXiIHOCTI cya Mae
[IpaBoO BUTPEOOBYBATH JOKYMEHTH, Y TOMY YHCII CKapry MiZ03pIOBaHOr0 YM OOBHHYBAuCHOT'0, MOJAHI HUM
i 9ac KPUMIiHAIBHOTO MPOBAKEHHS, Ta PILICHHS 3a HACHiAKaMy IX PO3TJLy, a TAaKOK BUKIHUKATH B
CyIoBe 3acimaHHi oci0 Ta omutyBaTtH ix». PakT AOOPOBIIBHOCTI, BiACYTHOCTI HACHIIBCTBA, NPUMYCY,
[OTpO3 y BIAHOIIEHHI SIK O JKEPTBH 3JI0YMHY,TaK i IPH NEBHUX OOCTaBHHAX CTOCOBHO IiZO3PIOBAHOIO YU
0OBUHYBAUYCHOTO TIOBHMHEH OyTH Jo0Ka3aHWW. | HE MOCTaTHhO ONMWUTYBaHHA. Taki Ba)JIMBI OOCTaBUHHU
MOBHHHI OYyTH, Ha HAlll TOTJIM, OKa3aHi ObII pPETElIbHO, a 1€ MOXJIHMBO TUIBKH 3 BUKOPHCTAHHIM
CHeLialbHUX 3HaHb -- EKCIEPTHUM LUILXOM, 30KpeMa, IIOBUHHA OyTH NpU3HAuY€Ha CyAOBa IICUXOJIOTiYHA
eKCIIepPTH3a, sIKa CBOIMH METOJaMM 3°siCy€ peanbHi OOCTaBUHM YKIAJaHHA YrOAW, a TakoxX (akT
JOCSITHEHHS MK CTOPOHAMU NIPHUMHUPEHHS.

Ha 3aBepiieHHs He MOYIIMBO HE MiIKPECIHUTH, O YKJIAAaHHSI YTOAU PO MPUMUPEHHS 3aJISKUTh Bij
XapakTepy 3J04MHY Ta ITTMOMHM, MacmTady KOHQUIIKTY, SIKHH BHHHUK Y 3B’SI3Ky 3 BUMHEHHSM 3JI0UHHY.
KopucnuBi 3709MHU TPUHOCATH JKEPTBI MaTepiayibHi 30MTKH 1 Taki ocobu, B Mepury depry, Oa)xaroTh
MOBEPHYTH CBO€ MaliHO, TPOIIi, IIIHHOCTI, a2 HEPIAKO 1 y KpaTHOMY BiJHOIIEHHI 3 METOIO BiALIKOIAYBaTH i
MopaibHi 30MTKH. | TiIbKM Ha JApyroMy Miclli MawoTh 1 iHON OakaHHS, Taki SK HEOOXiTHICTH
O00BHHYBA4EHOI'0 HAKA3aTH Yy CyI0BOMY HOPSIIKY TOLIO.

[lo HacWIBPHUIBKMM YH HACWIBbHHIBKO-KOPUCIMBUM KPUMIHAJIBHUM MPaBOMOPYIICHHSM OUTBII
CKJIaJJHa KapTHHA MEPeXHUBaHb )KEPTBU 3704MHY. [ICHXO0MIOTiI0 KEepPTBH JOCTATHHO OMMCAHO B IOPUIWYHIN
Ta CHeMiaIbHIN JiTepaTypi. Tak, mesKi MoTepIIi MiAKPECTIOBAIH, IO MiCI Hamaay BOHH BiTdyBaiu cebOe
sSK OyA-TO BOHM IIiJi Yac 3J04MHY OyNM Tapaii3oBaHi, HE3JaTHI MisTH, MPOTHCTOATH 3JIOYMHIIECBI IX
ONaHyBaB CTpax HEMUHY4oi cMmepTi. JKepTBy MEpenoBHIOIOTh BiAUyTTS HEPEAIbHOCTI 1 OJHOYACHO
MIPUCYTHOCTI HeOe3MeKH, Oe3MOMIYHOCTI, kaxy 1 ocobucToi ypasnuBocTi. Lli BiqayTTs ii mepecnigyBaiu Ha
MpoTsI3i 6araThoX THOKHIB. JKepTBa CTAHOBUTHLCS EMOIIIMHO HECTIMKOIO, MOSABIIACS BaKKa Jempecis i/ abo
CHJIBHHI THIB TIO BiIHOLICHHIO /IO 3JIOYMHIIS, JIO JIFOJICH, SIKi HE 3MOTJIM 3amo0irTd oMy 3704KMHy. BoHa
co0i ysBIIANA K dKOPCTOKO TTOMCTHUTHCS 3MOYHHIEBI. 3’ SBISUTHCS BIMIYTTS COPOMY Ta BHHYBaTocTi. CBiT
VSBIIIETHCS TEIEp SK MOTEHITIHHA HeOe3lmeka 1 BiH HIKOJIW BXe He Oyae TakuM SK KOJIMCh MHPHUM Ta
nobopumM. Ha »xanp Mu HE mpuUCIIyXaeMmcs A0 BIIYYTTIB Ta morped mortepmniaux. He gocTtaTHBO N03BOJISIEM
NPUAHATH JKEPTBI y4acTb y BHpilIeHHI cBO€i cmpaBu. He mpuiimMaeMo 3axofiB LIOAO CLINEHHS TaKHX
mogeit. [ToTeprini me 3HaxoaAThCs Ha nepudepii KpUMiHAIBHOTO IpoIecy”.

3 00Ky CycHiJibcTBa HEOOXIJHI HOBI BIJHOBHI 3aXOAH J0 MPOOJeM MOTEPIUIUX Bif 3704HHIB. I
3aKOHOAABLIEM TMEpIIi KPOKH BKe 3po0JeHi. AJe — L€ TUIbKM TMOYaTOK Ha LUIAXY A0 BiTHOBHOTO
npaBocyans. IIpuMupeHHS SK KaTeropisi B KpHUMiHaJbHO-IIPABOBOMY HpOCTOpi HaOyBae OCOOIMBOTO
3HAYCHHSA Ta XapakTEepPUCTHKU. [IpUMUpEeHHS TMOTEpHiIoro TpH HOro KIIOYOBIH poii  Ta
i103pI0BaHOr0(0O0BUHYBAYEHOT0), 3a3BHYAi, BU3HAYAETHCS SK JOOPOBUIbHA JOCY0Ba ab0 cyaoBa yrojaa
CTOPiH TIPO BHpIIICHHS KOH(DIIKTY 4Yepe3 B3a€MHI yCTYIIKH, BiIHOBIIEHHS IMOPYIIEHUX IHTEPECIB KEPTBU
3JI04MHY KOJIHM TOTEpIIiyia CTOpOHA IIpoIlae, pobadae MPOBHHY, OCOOM sIKa BUMHMJIA 3JI0YMH, HE 3aTaina
BOPOXKHEY1 0 MiJO3PIOBAHOTO YM OOBHHYBAu€HOTo 3a o0pa3y, sika Oyia HaHECeHa IiJ] 4Yac 3JI0YHHY,
BHYTpIIIHE Ta 30BHIIIHE MNPUMHUPWIACS 3 KPUBAHUKOM. Alle JOCATTH CTaHy HIPUMHPEHHS IO

! IIpo desii numanns 30iticnenns KpUMIHATbHO20 NPOBadNHCcenHs Ha nidcmasi yeod. Jinet Bumoro
cremianizoBanoro cyny Ykpainu ( 15.11.2012 Ne 223-1679/0/4-12).

% 3ep, X. (2002). Boccmanosumensroe npasocyoue: HOblll 632150 HA npechmynienue u nakasaniue. Mocksa:
MOO Hentp«CynebHo-mpaBoBas pegopmay, 9-15.
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HACHJIbHUIBKAM Ta KOPHCHO-HACWJILHUIIBKHM 3JI0YMHAM, SIK MPaBHJIO, MOXKIUBO TiNBKH 30BHI TOOTO Ha
cioBax. | mo cyTi cymns ¢GakTHIHO HE MOXKEe BH3HAYHUTH YHM TPUMHUPIIIACS CTOPOHH KOH(IIIKTY ampke y
CBIJIOMOCTI JKEPTBH 3aBXK/H 3AJUIIAETHCS 3IMIIOK 00pa3u 1 HEPiIKO BHYTPILITHE HETIPUMUPHUME CTABICHHS
10 KpUBJHUKA, OCOOJIMBO 110 3TBANTYBAHHSIM, BOUBCTBAM IO TSDKKUM TUIECHHM YIIKOIKCHHSM, pO30iHHIX
Hamajgax Tomo. Ha Ham mormsg y Takux BUNAIKax JOCSATTH BHYTPINIHBOTO TPUMHPEHHS Maiike
HEMOXKIIMBO, SIK MPaBWJIO, MAIOTh Miclle 30BHIIIHI MPOSBU NPUMHPEHHS B CHIIy PO3KasHHS OCOOH, sKa
BUYMHMWJIA 37I0YMH Ta IPUHHATTS HEIO 3aX0/IiB BiAIIKOJYBaHH: MaTepialbHUX Ta MOPaJIbHUX 30MTKIB.

[IpuMupeHHsi, K TOro MOTpeOy€e 3aKOHOMABEIb, SK TOJIOBHE 3aBJaHHSA YKIAJaHHS YTrOod MiX
MTOTEPITUIAM Ta TIiI03pIOBAaHUM 9M OOBHHYBAUCHUM - II€ iI€aTbHUN IMiICYMKOBHHA BapiaHT TaKuX yroia. Ale
MIMOMHA KOH(MJIIKTY, SKHii BHHUKA€E Il YaCc HACHJIBHHUIIBKMX 3JIOUMHIB, (BOMBCTBA, HAaBMHCHI TiJICCHI
YIIKOJKCHHS, 3TBAITYBAHHSI TOIIO) B PEATBHOCTI HE 3B MOXIJIMBO TMOAOJIATH Ta MPUMUPHUTH CTOPOHH,
a YKJIaCcTH yromay Oa)kaHo O0COOJMBO KOJIH ITiIO3PIOBAHHUM SIBIIETHCSI HETIOBHOJITHS ocoOa. TomMy, Ha Hamn
MOTJIS, OUTBII KOPEKTHO OYyJI0 O Yrofy MiX MOTEPIIMM, ITiJ03PIOBAHIM YH OOBHHYBauYCHHM Ha3BaTH HE
PO MPUMHUPEHHS, @ «Yroa PO JOMOBIEHOCTI MK OTEPIUINM MiJO3PIOBAaHUM YH OOBHHYBAYCHUM.

JKepTBH 3104HHIB HEPIIKO 3HAXOASTHCSA B CTaHi CTpaxy, AEIpecii, y HUX BUHUKAIOTh MEBHI MOTpeOH
SIK MaTepialbHOIO, TaK 1 MOB’s3aHi 3 HEOOXIMHICTIO MPUHHATTSA 3aXOJiB LIOI0 AYIIEBHOTO 3IICHHS. |
OJHHM 13 IIUISIXiB, SIKUI MOXKE MIPUCKOPUTH TMPOLEC 3aI0BOJICHHS TOTPeO JKEPTBH, SIKi BUHUKIIN Y 3B’ SI3KY 3
BYMHECHUM BIJHOCHO ii 3JI0YMHY 1 30KpeMa, MCUXIYHOTO CI[IJICHHS SBISIFOTHCSA MPOLEIYPH BiTHOBHOTO
MIPaBOCYIS.
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DEFINING CORRELATION BETWEEN TACTICAL,
TECHNOLOGICAL AND ORGANIZATIONAL ASPECTS
IN AN INVESTIGATIVE (SEARCH) ACTIVITY

This article is devoted to the study of the nature and structure of investigative (search) activities
and defining the correlation between its tactical, technological and organizational aspects. The
author researched and analyzed the works of criminalists who have been developing
recommendations for organization of investigative (search) activities and have been determining
their specific features and structural elements.

Relevance of the research of the structure of investigative (search) activity and defining the
correlation between its aspects is stipulated by the need of improvement of tactical
recommendations for conducting investigative (search) activities during the investigation of
criminal proceedings. The article discusses the need to identify those aspects of investigative
(search) activities: tactical, technological and organizational, describe grounds for their
differentiation and discuss their relationship with each other.

Key words: criminalistic tactics, investigative (search) activities, tactics of investigative (search)
activity, tactical aspect, technological aspect, organizational aspect.

The concept of criminalistic tactics has been existing since the inception of this science. Thus, Hans
Gross does not directly determine criminalistic tactics, but provides for an analysis of its provisions in his
fundamental work - "Guidelines for judicial investigators as a criminalistic system". This indicates that he
selected and developed provisions which are traditionally included in the section of criminalistic tactics .
Thus, he paid attention to studying features of preparation and processing examination of a witness and an
accused, especially the formation of testimony, inspection of the crime scene, its fixation and conduct of a
search. In 1910 Veynhart’s famous work called "Criminal tactics: a guide for crime investigation" was
published. The research work actually introduced the concept of "tactics" in criminalistic science *.

Criminalistic tactics, like the rest of criminalistics, in general, originates from the science of criminal
proceedings. During its formation tactics was seen as a part of police (criminal) technique. However, in the
process of development, criminalistic tactics used and adapted to its needs developments and achievements
of other sciences such as psychology, logic, ethics and others. Criminalistic tactics has always been and is
still an open system that collects and integrates the latest scientific and technological findings. One of the
central elements of criminalistic tactics is an investigative (search) activity which accumulates
achievements and scientific developments in this section of criminalistics. Therefore, in order to analyze the
content and structure of an investigative (search) activity it is necessary to determine what range of
questions criminalistics studies.

As part of the Eastern European school of criminalistics, criminalistic tactics gained active
development in the 60 - 80-ies of the 20th century. The views of scientists on the content and structure of
criminalistic tactics are constantly changing, and some provisions which in the initial formation related to
this section were removed and are now considered to be criminalistic methods. But most modern scholars
agree that criminalistic tactics must include provisions concerning criminalistic versions, investigative
situations, tactics, decisions, operations and combinations of investigation and planning, the principles of
cooperation and the use of expertise in investigation®.

' Tpoce, I. (2002). Pykosodcmeo Ons cydebubix credosameneti KAk cucmema KpuMunaiucmuxi. Mocksa:
JlexcOcr.

2 Beitrrapr, A. (1912). Yeonosnas maxmuka: pykosodcmeo k pacciedosanuio npecmynnenuii. CaHKT-
[MerepOypr: BecTHuk mosmmmy.

? Benkun, P.C. (pen.). Kpumunanucmuueckas snyuxnonedus. Mocksa: M3n-8o BEK, 104.; AsepwsiHosa, T.B.,
Benkun, P.C., Kopyxos, FO.I"., Poccuiickas, E.P. (2000). Kpumunarucmuxa. Mocka: HOPMA-MH®PA,
442; s16nokos, H.IL. (pex.) (2001). Kpumunarucmuxa: yaeonuk. Mocksa: FOpucts, 189; llleniteko, B.1O.
(2007). Kpuminanicmuuna makmuxa (cucmemHo-cmpykmypHuii ananiz): MoHorpadis. Xapkis: XapkiB
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Within the researched questions st is also important to define the concept of "criminalistic tactics".
Traditionally, criminalistic tactics, on the one hand, is seen as a section of criminalistic science, and on the
other — as a system of scientifically based recommendations for the most rational way of organizing and
conducting individual investigative (search) activities to collect evidence and reaching the goal of criminal
proceedings by applying tactical techniques and their complexes.

The concept of "tactics" came into criminalistics from military science, where it is understood as a
theory and practice of preparation, organization and conducting of a battle'. Therefore, some criminalists
point out that the tactics is present only where there is a real need to overcome a direct or prevent an
indirect opposition to an investigation”. Hence, there is a justification for understanding criminalistic tactics
in a narrow and a broad sense. Viewing tactics in the narrow sense is derived from the military definition of
the concept. According to this approach tactics is a system of means designed to achieve the objective of an
investigation through struggle, conflict of interests and overcoming resistance. Those scientists who stick to
this point, say that tactics is present only where there is a conflict, and absent in all other cases. This
conflict can be expressed in an open opposition of participants of an investigation (participants of specific
investigative (search) activities) when, for example, during interrogation the suspect refuses to testify or
attempts to discredit the witnesses or the victim. Also, opposition may be hidden. This happens when an
offender tries to confuse the investigation, send it in the wrong direction. For this purpose, he will give false
or partially false testimony that distort the truth; the perpetrator will intimidate or bribe witnesses and
others.

Under the second approach, the concept of "tactics" includes not only a set of tactical techniques,
guidelines and other means aimed at overcoming direct or indirect opposition, but also those related to the
definition of investigator’s conduct, correcting the course of investigative (search) activities, actualization
of information related or not related to the crime in the memory of a questioned person etc. This means that
tactics in a broader sense includes not only purely tactical aspect but also other ones such as organizational,
technological, psychological, procedural.

So, it should be noted that in accordance with Art. 223 of the Criminal Procedural Code of Ukraine
investigative (search) activities are activities aimed at receiving (collecting) evidence or verification of
evidence obtained previously in criminal proceedings’. In other words, a complex system of interrelated
techniques and operations of identification, fixation, seizure, examination and assessment of evidence
relevant to the events under investigation and are conducted by investigators or by an authorized person in
accordance with the requirements of the criminal procedural legislation. The need for deep studying of
investigative (search) activities and improvement of actions grounded on scientific and practical
recommendations for their preparation and conduct stems from an extremely important result that gets
investigator during investigative (search) activities. Investigative (search) activities are the only procedural
means of collection of evidence-based information on which, in the course of the trial, court shall decide on
the guilt or innocence of an individual.

The question of the nature and structure of investigative (search) activities, their tactics and
organization always attracted the attention of criminalistic scientists. Investigative activities and their
specific features were depicted in research works of such scientists as T.V. Averyanova, L.E. Arotsker, O.J.
Baev, V.P. Bahin, R.S. Belkin, I.LE. Bykhov, A.M. Vasiliev, V.L. Vasiliev, A.l. Vinberh, G. Gross, L.Y.
Drapkin, O.M. Zinin, E.P. Ishchenko, P.P. Ishchenko, V. Komissarov, V.P. Kolmakov, S.P. Mitrichev,
V.A. Obraztsov, O.R. Ratinov, M.O. Selivanov, E.A. Eysman, M.P. Yablokov, I.N. Yakimov and others.
But studying of investigative (search) activities is still relevant. This is due to changes in the approach of a
legislator in determining their list and regulations, specifics of their practical implementation and
development of new scientific ideas and theories regarding the nature of investigative (search) activities.

ropunnanui, 20; Bapdponomeesa, T.B., ['onyapenko, B.I"., bospos, B.1., 'oruapenko, C.B.,
[omnenromko, B.O. (2011). Kpuminanicmuxa. Axademiunuii kypce: minpyaauk. Kui: FOpinkom IuTep, 243;
eniteko, B.1O. (2007). Kpuminaricmuuna makmuxa (CucmemHo-cmpyKkmypHuil anaiiz): MOHOTpadis.
XapkiB: XapkiB opuauuHui, 5-187.

! Binoxin, LK. (pex.). (1970-1980). Criouuk ykpaincskoi mosu: B 11 1. Tom 10. Kuis: AH YPCP. Incturyt
MoOBO3HaBCTBa, HaykoBa nymka. <http://ukrlit.org/slovnyk/raktuka>.

? Baxun, B.IL. (2002). Kpumunanucmuxa. Ipo6remvt u muenus (1962-2002): monorpadus. Kues: Tur.
«Oxpana Tpyna», 111.

3 KpuMiHanbHUiT nponecyanbHuil kogeke Yipainu cr. 223 (2012). Oiyitinuii caiim Bepxoenoi Paou Ykpainu.
<http://zakon5.rada.gov.ua/laws/show/4651-17/paran1047#n1047> (2016, May, 01).
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Scientific research needs to clarify the relationship and differentiation of certain aspects of
investigative (search) activities. Back in the 70s of the last century, L.E. Arotsker in his works defined the
structure of investigative activity as a legal phenomenon that consists of three main elements: procedural,
tactical and ethical'.

Such scientists as V.L. Vasiliev, V.A. Obraztzov, V.E. Konovalova emphasized the need to allocate
psychological element within the tactical aspect (element). The psychological aspect of the investigation
plays an important role in choosing the tactics and its implementation in the course of investigative (search)
activities. Thus, scientists have paid special attention to establishing psychological contact between an
investigator and an interrogated person, psychological impact of the implementation of an investigator on a
person against whom the investigation is conducted. However, psychological contact appears in analytical
activities of an investigator when it comes to not only search for evidence, but also to their evaluation
(whether certain information relates to events under investigation; to what extent the information given by a
questioned person is truthful; whether certain information is correct), comparison with each other and with
other information obtained by an investigator (eg. regarding the identity of the victim, the terms of the
crime, the identity of a criminal, etc.), nomination of the versions of a crime and its individual elements.

V.P. Bahin, A.M. Vasilyev, V.S. Kuzmichev, O.H. Filippov, V.Y. Shepitko pay attention to isolation
of an organizational aspect of tactics in investigative activities, justifying its role in the investigation of
interrelated provisions and pointing to the definition of complex organizational arrangements deprived of
any tactical content’. We can say that while distinguishing between tactical and organizational measures,
the researchers highlight specific features of preparation and implementation, as well as the individual
measures to achieve certain results in investigative (search) activities or whole investigation.

R.S. Belkin, E.P. Ishchenko, V.V. Tischenko indicate the existence of an objective necessity to
allocate a technological aspect of investigative (search) activities alongside with a tactical one . In addition,
V.A. Obraztzov proposes to allocate in the structure of investigative (search) activities a psychological,
tactical and technological aspects *. Formation of scientific researches within the technological approach is
stipulated by the tendency of integration of knowledge of different sciences in criminalistic science as an
open system that actively develops and adapts achievements of natural sciences and humanities to its needs.

Referring to the etymological meaning of "technology", it should be noted that derived from the
Greek "techne" - art and "logos"” - word, teaching’, and literally means "the art of teaching." In general
scientific understanding technology is a combination of knowledge, information about the sequence of
individual productive operations in the process of production of something®. In criminalistic literature
scientists have been using the term "criminalistic technology" for a long time, but still there is no single
approach to its definition.

' Aporkep, JI.E. (1972). O COOTHOIMEHHUH POLIECCYaTbHBIX, TAKTHUECKHX K STHUECKHX HAauall B CJIEJCTBEHHBIX
neiictBusax. 50 nem Cogemckotl npoKypamypuvl U npod.iemsbl CO8EPULEHCINEOBAHUS NPEO8APUMENbHO2O0
cneocmaus (Kpamkue me3ucvl 00K1a008 U HaAyuHbIX KOHpepenyuil), 52-55.

? Baxun, B.IL., Kaprios, H.C. (1998). [ToHsITHE i CyIIHOCTh KPUMHHATHCTHYECKOH TaKTHKH. Co6pementible
npoobaemvl Kpumunanucmuku: mp. Axademuu ynpasnenuss MBJ/[ Poccuu, 9-19; baxun, B.I1. ITonamue,
cywHOCmb U codepoicanue Kpumunaiucmudeckou maxmuxu. Jlexkyus. Cumdeponons, 19; Bacuibes, A.M.
(1976). Creocmeennas maxmuxa. Mocksa: FOpunaudeckas nureparypa, 10-11; Kysemivos, B.C. (2000).
Kpuminanicmuynuii ananiz poscnioysanns snouunis. Kuis: HABCY; HBT «IIpaBauk», 55; @umunmos, A.T.
(pen.) (2004). Kpumunanucmuxa: yaeo. mocodue Juis ropun. By30B. Mocksa: Crapk, 369-405; [lemiThKo,
B.IO., Konosanogsa, B.O., XKypasens, B.A., I'midbko, B.M., lyanikos, A.JL., llleBuyk, B.M. (2008).
Kpuminanicmuxa: migpyanuk. Xapkis: [Ipaso, 152.

3 AsepsstHOBa, T.B., benkun, P.C., Kopyxos, F0.I'., Poccuiickas, E.P. (2000). Kpumunanucmuxa. Mocksa:
HOPMA-UH®PA, 441-459, 528-646; Nmenko, E.I1, O6pa3mos, B.A. (2007). Kpumunanucmuxa: yaebnoe
mocobue. Mocksa: Dmut, 287-359; Timenxko, B.B., bapuuiieka, A.A. (2012). CTaHOBIEHHS TEXHOJIOTIYHOTO
MiAXOy - HOBAIIMHUI HAIIPSIMOK PO3BUTKY KPHUMIHATICTUKU. AKMYanbHi npobiemu 0epicasu i npasa.
36ipHux naykosux npayw, 68, 560-566.

* Ennkees, MU, O6pasiios, B.A., OmunoB, B.E. (2011). Credcmesennvie oeticmeusi: ncuxoioeus, makmuka,
mexHono2us: yuebnoe nocoobue 015 8y306. Mocksa: [Ipocnekr, 10.

3 Kysnenos, C.A (pez.). (2000). Texsonorus. Bonbuioti moakosuiii c1o6aps pycckozo asvika. Cankt-IlerepOypr:
Hopunr, 1322.

6 Binomiz, LK. (pex.). (1970-1980). CrnoBruk yxpaincskoi Mosu: B 11 tr. Tom 10. Kui: AH YPCP. Inctutyt
MOBO3HaBCTBa, HaykoBa ymKa.
<http://ukrlit.org/slovnyk/slovnyk ukrainskoi movy v 11 tomakh/rexHomoris>.
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A.A. Bartsytska determining the significance of criminalistic science technology and its place in the
conceptual and categorical apparatus of criminalistic science, says that this category is of a generally
scientific significance in criminalistics and serves as a basis for the development of the technological
approach within each section of criminalistics'. In our opinion, the definition proposed by V.V. Tishchenko
and A.A. Bartsytska is the most apt one. They view technology as a scientifically based system of practices
and procedures, methods and means of implementation aimed at optimizing investigation by gradual and
consistent resolution of its tactical and strategic objectives®.

We believe that separation of tactical and technological aspects should be carried out by the
intellectual and psychological (willful) criterion. Tactical aspect of investigative (search) activities lies in
assessment of an investigative situation and choosing the most appropriate direction of behavior, selection
of optimal techniques and methods for conducting investigative (search) activities. As for the technological
aspect, the structure of an investigative (search) activity is a gradual and sequential algorithm for solving
specific (tactical) tasks under conditions of use of certain techniques and methods and compliance with the
requirements. It should be noted that technological programs of investigative (search) activities are related
to dynamics of informationally-cognitive process of an investigation which gives an opportunity to adapt
and apply the mentioned programs to typical investigative situations. In a nutshell, an investigator has an
opportunity to choose a set of tactical and criminalistic tools, techniques and methods of investigation
within the technological program of investigative (search) activities. The most efficient and effective thing
is implementation of typical technological model of investigative (search) activity with a situational
approach when a situation has a certain importance for an investigation at the time of the investigation, a
person of an investigator (his character and professional skills, attitude to events under investigation ),
characteristic of other participants of investigative (search) activities (their procedural status - victim,
witness, suspect, personal characteristics and attitudes to the events under investigation) and specificity of
the information, finding of which is targeted with investigative (search) activity.

It is important to note, that distinction of tactical and technological aspects from an organizational
one seems to be very difficult. The research of the question of organization has been attracting scientists
since the foundation of criminalistics as a science. Over time, the research of specific issues of the
investigators actions, the organization of specific investigative (search) activities, tactical operations,
tactical combinations and all investigations in general led to the formation of a separate criminalistic theory
devoted to general principles of activities aimed at collection, research, evaluation and use of evidence in
the investigation of crimes. The issue of organization as part of the investigation touches a wide range of
aspects of an investigation. Organizational activities may be related both to an organization of an
investigator’s work in an investigation of one or more criminal proceedings (scheduling of investigator’s
working time throughout the day; organization of interaction between an investigator and individual units
of law enforcement and other state bodies, mass media, civil society) and with a particular investigative
(search) activity or tactical operations (here we are talking about activities that could be aimed at providing
necessary for the investigation complex technical and criminalistic means to attract necessary participants
of investigative (search) activities to ensure procedural documents, required by the Criminal Procedural
Code of Ukraine to carry out certain investigative (search) activities).

But still there is no a consensus among scientists about the definition of important organizational
measures to characterize the investigative (search) activities. Some scientists stress the need to identify the
organizationally-tactical aspect of the investigative (search) activities by providing organizational aspect
with tactical principles; others propose to separate tactical and organizational principles. In our opinion, it is
necessary to agree with the latter approach. Tactical aspect of the investigation (search) activity is based on
a broad set of guidelines and principles based on the laws of logic, ethics and morality, psychological
principles of communication and human activity, legislation. Thus, the laws of logic are the one of the
theoretical sources of development and formation of tactics, but also affect the order of their application.
Achievements of psychology within conducting investigative (search) activities are realized by taking into
an account and evaluating responses, actions and opinions of its participants on the basis of which an
investigator determines the direction of an action. The provisions of criminal procedural legislation define

! Bapruubka, A.A. (2011). KaTeropist «kpuMiHaIicTHYHA TEXHONOTis B IOHATIHHOMY amapati KpUMiHAiCTHKL.
Mummna cnpasa: Haykoso-ananim. JcypH. 3 RUMAaHs MUMHOL CHPASU MA 308HIUHbOEKOHOMIYHOT OISIbHOCI,
5(77), 173-171.

? Timewnko, B.B., Bapruupka, A.A. (2012). Teopemuuni 3acadu popmyeants mexnono2iuno2o nioxooy 6
Kpuminanicmuyi: MmoHorpagis. Oneca: ®enikc, 40.
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the boundaries of permissibility of the use of tactical techniques and methods. However, an organizational
aspect is based on planning methods which are, in their turn, are based on the laws of logic; the basis for the
organization of a certain investigative (search) activity is its legislative consolidation in Criminal
Procedural Code of Ukraine and defining requirements for its implementation that must be taken into
account in the organization of investigative (search) activities, and creating conditions necessary for its
implementation. Tactical method that most closely reflects the tactical aspect of the investigation, is the
best course of action, while an organizational aspect of the investigation is designed to ensure conditions
for optimal and appropriate conducting of an investigative (search) activity. So, we see that tactical and
organizational aspects are under a common ground, but it does not mean that they merge in its nature and
purpose. This indicates the existence of a bilateral relationship of these structural elements of investigative
(search) activities. Their cooperation provide for organization of a proper investigative (search) activity.

If we are talking about the separation of technological and organizational aspects, it should be noted
that the technological aspect gets its practical implementation in building technological models of
investigative (search) activities, setting intermediate (tactical) objectives and determining an algorithm for
an investigator to address them. On the other hand, organizational aspect gets reflected in the creation of
appropriate conditions of investigative (search) activity by proposing an action plan, ensuring presence of
all its participants, providing for the choice of time, place and creating appropriate conditions for its
implementation and preparation of technical and criminalistic tools. However, an organizational aspect of
an investigative (search) activity is associated with the activities of each individual investigator and practice
of investigation, detection of traces and circumstances relevant to the investigation. The relationship of
technological and organizational aspects is manifested in the form of organizational support of
technological bases of investigative (search) activities during its preparation and implementation.

Thus, the system of rules and recommendations developed in criminalistic tactics as a section of
criminalistic science contains tactical, technological and organizational aspects of the investigative (search)
activities. It should be emphasized that their selection and analysis aimed at further improving scientific
advice on the preparation and conduct of the investigative (search) activities by synthesizing researches.
The complex combination of programs and algorithms of investigative (search) activities (as the realization
of technological aspect) with organizational measures as well as their tactical support provides a real
opportunity to increase the effectiveness of specific investigative (search) actions and investigations in
general. Typical technological model of a separate investigative (search) activity along with technological
regulations should contain both organizational and tactical provisions, so that the criminalistics would be
able to provide an investigator with a piece of a qualitative legal advice on the use of search tools and
collecting evidence.
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THE JUDICIAL CONTROL OF THE WORK
OF ADMINISTRATION

France is considered to be the cradle of administrative justice. The truth be told, the French legal
practice has created the first forms of administrative justice and administrative conflict (le
contentieux administratif). In this way, France served as a “model” and “example” for the
administrative justice, which was later followed by other European countries as well.

The administrative justice is considered as one of the “perfect forms” of the control upon the
legality of the acts of administrative organs. The first experiences with administrative justice
show us that it was installed in three manners, regarding its holders: administrative justice
through the organs of administration, administrative justice through regular courts,
administrative justice through special administrative courts.

The request for the installation of administrative justice through administrative courts is based in
a number of facts, among which we especially emphasize the one that administrative justice
through administrative courts represents “a very adequate form and manner of judicial
protection, because of the professionalism, or their organizational independence.”
Administrative justice is widespread throughout the countries of the European Union. As for the
scaling of judicial proceedings, we encounter two organizational models: the two-level model
and the three-level model; the two-level model is encountered in 11 countries, while the three-
level model in 15 countries.

The “Europeanization” of administrative justice is an identification symbol of the standards that
are embraced by a large number of European Union countries and that have taken place in their
legislation. The states that have embraced the standards of administrative justice are in the
“wake” of its reforms. They are taking and plan to take determined steps towards the
reformation of administrative justice in their countries.

A detached priority of administrative justice is an “increased trust” of citizens and public opinion
in the legal work of administration. In the end, a priority of administrative justice is also
protection of citizens from the “arbitrariness of administration”.

Among the important functions of administrative justice, two of them are essential: the
preventive function and the repressive function. Administrative courts protect, preventively, the
rights of individuals. This kind of protection “prevents the excess of authorizations by executive
and administrative powers” to the detriment of citizens. This function of administrative justice is
simultaneously expressed with the “impact in the administrative procedure”.

The repressive function of administrative justice is expressed in the application of sanctions,
when the “concrete violation of legal order” appears. The public prosecutor has a specific
authorization to take measures that have to do with administrative and judicial actions in the
administrative context.

In this context, the organs of administration are obliged to present all their documents to the
Ombudsperson, to cooperate and be present during the process of dispute settlement and
administrative procedure. The Ombudsperson has the position of a party in the administrative
procedure. As a rule, the organs of state administration cooperate with other organs and
mechanisms of state.

Key words: administrative justice, administrative organs, regular courts, special administrative
courts, “Europeanization” of administrative justice, organizational models, report of justice,
“Europeanism” of judiciary, reform of administrative justice, judicial control, violation of legal
order, legality, transparence, responsibility, professional impartiality, political independence.
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Administrative justice presents a kind of control upon the administration, respectively upon the
administrative act, first upon the special and individual administrative act. This kind of control is realized in
a field of administrative activity through which the most important form of its function is developed. It
reveals as “a construction of legal theory and practice from the beginning of the 19" century, built under the
slogan of the need to protect the objective legality and especially the subjective rights of citizens. France is
considered to be the cradle of administrative justice. The truth be told, the French legal practice has created
the first forms of administrative justice and administrative conflict (le contentieux administratif). At the
beginning of the 19" century, the settlement of administrative conflicts between the public administration
and citizens was entrusted to special councils and the State Council (Conseil d’Etat). In this way, France
served as a “model” and “example” for the administrative justice, which was later followed by other
European countries as well'.

Since the introductory reviews it is worth mentioning that the State Council in France, from an
‘administrative organ’ was transformed in a ‘special administrative court’, with the competence to solve
administrative conflicts. This had a huge impact in the position of the French theory, according to which
special administrative courts were considered as ‘part of the administrative power’, and not ‘part of the
judicial power’. In fact, the French doctrine always ‘refused’ to treat the State Council and other
administrative courts as parts of ‘the unique judicial system’, but presented them as ‘special organizations’,
born in side of the administration®.

Administrative justice is considered as one of the ‘perfect forms’ of the control upon the legality of
the acts of administrative organs. The judicial control of administration was not seen the same by all. In
fact, this kind of control, for a long time was almost forbidden in many European countries. Those countries
supported the idea that judges ‘should not interfere’ in the so-called ‘executive duties’. The reason could be
found in the principle of ‘separation of powers’. Another reason was also emphasized. It was though that
the judges were ‘not prepared’ to effectively ‘interfere in administrative issues’’. The biggest reservations
appeared in the countries of East Block, part of which was Albania as well. The non establishment of
administrative courts in the Eastern countries, as well as in Albania, in ‘the formal meaning’ was seen as a
consequence of the ‘special view’ of the doctrine of that time, be it political or juridical, in those countries
regarding the role of state in general and the position of administration in particular. In fact, according to
this doctrine, the institution of administrative conflict was considered as ‘an institution of the bourgeois
right’. Thus, being such, that institution ‘did not correspond’ with the role of state and the position of
administration®.

1. Manners of the organizational installation of administrative justice

The first experiences with administrative justice, show us that it was installed in three manners,
regarding its holders:

e Administrative justice through the organs of administration

o Administrative justice through regular courts

e Administrative justice through special administrative courts

These three manners of the installation of administrative justice installed three systems of settling
administrative conflicts’. Administrative justice, through the administrative organs itself, was not seen as a
good opportunity in principle, because by exercising this kind of control, it became ‘a judge in its own
dispute’, and as a consequence, the independence and objectivity were questioned. Therefore, regular courts
and special administrative courts remain the best manners of the organizational installation of
administrative justice. The second manner of the organizational installation of administrative justice, the
one through regular courts, in literature is generally known as the Anglo-Saxon system, because its origin is
related to Great Britain, but also with its former colonies, especially in USA, although the administrative
justice through regular courts was also spread in the Scandinavian countries, firstly in Denmark and
Norway. The initial component of establishing administrative justice through regular courts was British law

' Borkovic, Ivo (1997). Upravno pravo (Administrative Law). Informator. Zagreb, 448.

2 Borkovic, Ivo (1997). Upravno pravo (Administrative Law). Informator. Zagreb, 449.

3 Mr.sc. Kujundzic, Ivica (2007). Europeizacija upravnog sudstva - predstojece reforme, internet page:.upravni
sudovi. <http://www.upravnisudrh.hr/dogadanja/opatija 2007/europ uprav_sud kujundzic.htm>.

* Mr.sc. Kujundzic, Ivica (2007). Europeizacija upravnog sudstva - predstojece reforme, internet page:.upravni
sudovi. <http://www.upravnisudrh.hr/dogadanja/opatija 2007/europ uprav_sud kujundzic.htm>.

> More broadly: Stavileci, Esat (1997). Hyrje né shkencat administrative. The Entity of Textbooks and Teaching
Tools of Kosovo. Pristina.
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itself, ‘inspired by the idea of general law’ (Common Law) that represents ‘a common (unique) system of
norms and legal principles according to which behaves not only the individual, but the public power as
well’". It is worth mentioning that the British system and the American one do not differ in principle, and it
is also worth mentioning that except regular courts, the legal protection is also realized through
‘administrative tribunals’ which, as a rule, are established ad hoc, as for education, health etc.

a. Administrative justice: The development of state and law raised the immediate need for
establishing the model of administrative supervision, which was expected to ensure a broad legal protection
in the field of administrative activity. It was though that this mission could be accomplished if the
supervising would be carried by a special body, the independence and authority of which would ensure that
the administration in its activity, would be done within legal norms of the positive law.

b. Administrative courts: The request for the installation of administrative justice through
administrative courts was supported in a number of facts, among which it was especially emphasized that
administrative justice through administrative courts presents a ‘very adequate form and manner of legal
protection, whether due to professionalism, whether due to their organizational independence’. Naturally
that about this and a number of other facts, the European Union gave a huge importance to administrative
justice in general. It seems like two moments have influenced the importance that is given by the European
Union to administrative justice. First, the fact that ‘the largest part of law is generally under the competence
of administrative courts’. Second, the fact that the European Union itself gives special importance to the
protection of human rights and the protection of public interest.

c. Administrative justice in the countries of European Union. Administrative justice is
widespread in European Union countries. According to the situation in 2007, in 16 countries of the
European Union, from 27 of its members, such as Germany, Austria, Belgium, Finland, France, Greece,
Italy, Latvia, Luxembourg, Holland, Poland, Portugal, Czech Republic, Sweden, Romania and Bulgaria,
administrative courts operate as specialized courts”. How is the situation in other countries of the European
Union? In the other 11 states of the European Union, such as Cyprus, Estonia, Denmark, Ireland, Lithuania,
Hungary, Malta, Spain, Slovenia, Slovakia and Great Britain, specialized branches or chambers for
administrative law operate within regular high (supreme) courts.

As for the scaling of judicial proceedings, we encounter two organizational models:

e The two-level model

o The three-level model

The two-level model is encountered in 11 countries, while the three-level model in 15 countries.

2. The relation between constitutional justice and administrative justice

The control exercised by constitutional courts and the control exercised by administrative courts
differ in form and content. However, in some countries, constitutional courts are also allowed to judge the
legality of the acts of administrative powers and they become “part of administrative justice”. Thus, for
example, in Spain, Italy and Estonia, constitutional courts have ‘additional authorizations’ in the field of
administrative justice’. Regarding this category, it is enough to mention the constitutional dispositions
which clearly define that “the Constitutional Court guarantees the compliance with the Constitution and
makes its final interpretation’* that the decisions of the Constitutional Court have binding force on the state
administration organs, and that the decisions of the Constitutional Court are binding for all of the other
relevant organs.

2.1. What do we understand with the “Europeanization” of administrative justice?

The increasing spread of administrative justice in the countries of Europe has become a reason for
scientific conferences to discuss the so-called “Europeanization” of administrative justice’.

The “Europeanization” of administrative justice is an ‘identification symbol of the standards that are
embraced by a large number of European Union countries’ and that have taken place in their legislation.
However, the “Europeanization” of administrative justice doesn’t mean that administrative courts in those

! Borkovic, Ivo (1997). Upravno pravo (Administrative Law). Informator. Zagreb.

? European Law 33 (2008) 437-450; See also: Tunheim, John (2008). Rule of Law Symposium Rule of Law and
the Kosovo Constitution. Minnesota Journal of International Law.

* Themes, N. (2000). Debates in Public Security Reform, External controls. Washington, DC; WOLA, 6.

* Article 124 and 132 of the Constitution of the Republic of Albania 1998.

> See more broadly: Mr.sc. Kujundzic, Ivica (2007). Europeizacija upravnog sudstva - predstojece reforme,
internet page:.upravni sudovi.
<http://www.upravnisudrh.hr/dogadanja/opatija_2007/europ_uprav_sud_kujundzic.htm>.
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countries are ‘wearing the same clothes’, and it also doesn’t mean the ‘identification of administrative
justice with any of the mentioned organizational regulations’. In this context, Albania as well will have the
opportunity to adjust the administrative justice with its specific terms and conditions, without having to
‘blindly follow a model’.

3. The reform of administrative justice

The states that have embraced the standards of administrative justice are in the “wake” of its reforms.
They are taking and plan to take determined steps towards the reformation of administrative justice in their
countries. In what direction can the reform of administrative justice be developed? This is the question that
lies before them. First, in most of the countries there is a need to analyze the previous path and the
experiences in the field of administrative justice. Second, they are reviewing the legislation which refers to
the administrative procedures in those countries. Third, they are reviewing the possibility of changing and
supplementing the legislation of administrative procedures, and some countries are also considering
drafting a new legislation. Fourth, they are following the innovations that are being applied in this field in
some of the European Union countries and “common denominators” are being searched. The European
Convention on Human Rights contains some requirements that have to be considered by countries going
though reforms in administrative justice. On top of the Convention’s requirements is the drafting of a new
legislation, then the request for the ‘education’ of judges and judicial advisers, and the request for the
advancement of informative technology in this field which means the creation and development of the
possibilities in applying new technology of the ‘management of court cases’.

4. The importance of administrative justice

First, the ‘increasing impact’ of judicial control of public organs is seen as very important in
administrative justice. Second, the creation of a special model of judicial control in general, the main
principle of which is to expand and strengthen it. Third, expanding the impact of the principle of the
separation of powers in the volume of judicial control which is seen as very important in the processes of
the democratization of society in general. Fourth, guaranteeing the impartiality and independence of the
judges, with the main principle of ensuring and strengthening the principle of legality in administrative
justice.

5. The advantages of administrative justice

From a number of administrative justice principles, we will mention only some of them, again
without claiming any detailed analysis, also having in mind the limited time for presentation in this
conference. Primarily and above all, I would like to emphasize the advantages of administrative justice in
‘the democratization of the judicial system’. Another advantage of administrative justice is ‘its functional
separation from the system of the courts of general competence’. Another advantage of administrative
justice is ‘increasing the trust’ of citizens and public opinion in the legal work of administration. In the end,
a priority of administrative justice is also the protection of the citizens from the “arbitrariness of
administration”. Of course that we could also mention other favors of administrative justice'. Without
ranking them based on their importance, these favors of administrative justice should be seen more as
possibilities for:

e Specialization

o A better settlement of disputes

o The creative role of administrative justice in the development of administrative law

Administrative judiciary through administrative courts has another special advantage. It is expressed
in the competencies of administrative court. Truth be told, ‘administrative courts have full competences, not
only in law enforcement, but also in authentication of facts’. The practice of administrative courts is
different. In some countries with developed administrative justice, the control of courts is focused in
whether the taken decision is fair. In other countries, the focus of judicial control is done in the material
truth and its finding.

6. The institutional relation between administrative justice and administrative
procedure

We encounter two points of view regarding this relation. According to one point of view, judicial
procedure is considered as a continuation of the administrative procedure. According to another point of
view, we talk about two special procedures, one that takes place in administration and that ends there with
the issuance of the administrative act, and the other one that takes place in the court, where the legality of

' Dr. M. Dimitrijeviq (1986). Uvod u pravo. Belgrade, 220.
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the administrative act issued by the administration is contested. Even though there is a close connection
between the rules that define the administrative procedure and the judicial control, we can hardly accept the
view that judicial control is ‘a higher level’ of the ‘administrative procedure’, having in mind the fact that
the administrative procedure actually develops and ends inside the administration itself. It is not contested
at all that judicial control presents a higher institution in settling ‘administrative issues’. In administrative
justice there is a number of ‘sensitive issues’ that were presented or can be presented in the future. Those
sensitive issues are presented due to the volume or due to the control mode'. A question regarding
‘sensitive issues’ that requires a direct answer is: how is it possible to ‘ensure’ an effective judicial
protection on one side, and on the other side, at the same time, ‘to respect’ the needs for the efficient
issuance of decisions in administrative procedures? There a number of instruments that can help in this
viewpoint for which talks the theory of administrative justice.

First, it is required to give ‘clear competences’ to administrative courts and this fact is seen with huge
interests for the courts and for the application of the separation of powers principle. The theory talks about
another instrument as well: for the ‘possibility of applying consultation procedures’ in the relation between
administration and courts. Actually, it is though for the possibility of public organs to ask administrative
courts for the interpretation of laws and dispositions that can avoid taking illegal decisions. But, this
possibility may be associated with two remarks that should be considered. First, we have to be careful
because the ‘consultation given by the courts for public organs can be considered as a ‘preliminary
judgment’ and second, it can be considered as a ‘privilege’ for public organs. Among these instruments, in
literature we also talk about the delay of the effects of the judgment, the delay of the effects of judicial
practice etc. How should these instruments be understood? They should be understood as nothing more than
a ‘common purpose’ of public bodies and administrative courts in ‘issuing the best legal decisions’.
Regarding to this, administrative justice has to be understood as ‘a phase’ in the process of issuing the
decision and as ‘an instrument for justifying administration’s actions’. Thus, the conclusion is clear:
separate actions should not be seen as opposites, but as complementary. The judicial control should be
understood as ‘a measure for improving the rationality and quality of the administrative decision’. When a
court finds an administrative decision as ‘legal’, this fact spontaneously increases the ‘legitimacy of the
administration organ’. The opposite can happen as well. If the opposite happens, the public organ has ‘to be
thankful’ that the bad decision has been canceled.

7. Main functions of administrative justice

Among the important functions of administrative justice, two are essential: the preventive function
and the repressive function. Administrative courts protect, preventively, the rights of individuals. This kind
of protection “prevents the excess of authorizations by executive and administrative powers” to the
detriment of citizens. This function of administrative justice is simultaneously expressed with the “impact
in the administrative procedure”. The repressive function of administrative justice is expressed in the
application of sanctions, when the “concrete violation of the legal order” appears. There are a number of
problems that can appear in the practice of administrative courts. Among the most emphasized problems we
mention the one of juridical-legal protection, which doesn’t happen ‘in time’. A number of cases wait for
adjudication, the procedures are delayed and postponed and the citizens generally lose their faith in courts.
The other problem is related to the inability to appeal the decisions of administrative courts”.

The cases when the appeal of administrative courts decisions is excluded have to be reviewed,
although the latest practices are favorable and, in principle, ensure the appeal of administrative courts
decisions. As a third problem we can mention the one that is expressed in the efforts of some countries to
harmonize their legislation with the dispositions of the Convention for the Protection of Human Rights and
Freedoms.

During these efforts, we encounter an insufficient level of harmonizing administrative conflicts with
this general document. Regarding the administrative conflicts themselves, special problems may appear. If
we tried to ‘summarize’ them, we would mention these three problems: one, the institutional non-regulation
of the administrative conflict; two, the non-definition of administrative conflict and three, the insufficient
enlargement of supervising the legality of all individual acts of state and public power. It is of interests to

! See: Elster, J., Slagstad, R. (1988). Constitucionalism and Democracy. Cambridge Universitets forlaget.
% Sadushi, S. (2005). Administrative Law. Tirana, 254.
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take a look in the regional practices, where administrative courts in Croatia and Slovenia stand out'.

8. The role of judicial control

The functioning of administration in the courts of the Republic of Kosovo is one of the interesting
topics of nowadays and at the same time, the proper functioning of courts is a challenge for the entire
judicial system of a country. Thus, the administration may not feel well aside the judicial control®.

The first thing we can say is that it ‘may not feel well’ by simply knowing the fact that it is located
‘under a judicial control’. Second, the possibility that the procedure it has developed in issuing the
administrative act will lead to the court, creates some kind of ‘legal uncertainty’ until the end of the
process, regarding the legality of the contested administrative act. If we rely in the legislation, organization
and functioning of administrative courts in Albania, there are yet no administrative courts established and
functioning there. If we said the last sentence first, even though I like aphorism a lot: the more courts, the
less justice, I answer to the conference’s question that the administrative justice in Albania should not be
seen as an alternative anymore, but as a necessity.

9. Albanian legislation in the field of administrative justice

Our legislation finds itself closer to the viewpoint argued by the third group. The ascertainment for
every concrete case of the violated legal disposition and the regulation of legal consequences unduly
violated, by returning the parties in the previous condition, determined the type and nature of the conflict
that has to be solved by the court according to our procedural legislation. In order to support this opinion, it
is enough if we refer to Articles 324 (three hundred and twenty-four) and 331 (three hundred and thirty-
one) of the Code of Civil Procedure. The third group, as a criterion for defining the administrative conflict
takes the ‘nature of the legal disposition, the violation of which causes the conflict’. Thus, ‘the conflict
arises with the rise of the legal-administrative relation’. A terminological explanation is also needed. In
Albania’s civil procedural legislation, the administrative conflict is known with the term ‘administrative
dispute’. In the Code of Administrative Procedures there is a ‘special chapter’ which is named ‘the
adjudication of administrative disputes’. Otherwise, regarding the meaning of administrative conflict,
Sadushi emphasized in his book that ‘in the elaboration of this issue, the author was mostly based in the text
of Professor Esat Stavileci “Introduction to administrative sciences™.

This is a very appropriate occasion to appeal for the need of unifying the vocabulary and to reiterate
what was said in the scientific conference regarding terminology, organized by the Academies of Science in
Tirana and Prishtina®.

10. The situation in Albania in the field of administrative adjudication

By the way of how they are structured, the bodies that ‘adjudicate administrative disputes’ in
Albania, it looks like Albania is ‘closer to the Anglo-Saxon system’, because it has ‘not accepted the
existence of administrative courts’. The disputes are settled by the ‘courts of the regular system’. However,
if the object and manner of adjudication was took as a criterion for defining the system, then we could say
that the legislation in Albania ‘is close to the mode of adjudging cases by administrative courts’>. All this
shows that administrative justice in Albania will not find it difficult to adopt the system of adjudging
administrative disputes by administrative courts. Based on the current legislation in Albania, each of its
citizens can file a lawsuit in court, if he/she considers that the illegal act ‘has violated one of his/her rights

' See: Upravni spor u praksi Upravnog Suda Hrvatske, né ‘Zbornik radova Pravnog Fakulteta u Splitu’, 1/1987;
Pero, Krijan, Zigic, Krijan, Lidija (2006). Komentar Zakona o upravnim sporovima, Novi Informator;
Androjna, V. U. (1977). pravni spor (Komentar, Ljubljana) Uradni list.

% For more information about the international administration in Kosovo, see: Ford, Christian E., Oppenheim,
Ben A. (2008). Neotrusteeship or Mistrusteeship? the "Authority Creep" Dilemma in United Nations
Transitional Administration. Vanderbilt Journal of Transnational Law, 55-105; Yannis, A. (2004). The UN
as Government in Kosovo. 10 Global Governance, 67-81; Stahn, Carsten (2001). Constitution without a
State? Kosovo under the United Nations Constitutional Framework for Self-Government. /4 Leiden Journal
of International Law, 531-561; Stahn, Carsten (2001). The United Nations Transitional Administrations in
Kosovo and East Timor: A first Analysis. 5 Max Planck Yearbook of United Nations Law, 105-183; Marshall,
David, Inglis, Shelley (2003). The Disempowerment of Human Rights-Based Justice in the United Nations
Mission in Kosovo. 16 Harvard Human Rights Journal, 96-145.

? Sadushi, S. (2005). Administrative Law. Tirana, 253.

* Scientific Conference ‘The situation and development of Albanian terminology, problems and tasks” (2009).
Tirana.

> Sadushi, S. (2005). Administrative Law. Tirana, 258.
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or lawful interest’.' Two moments are important for a citizen to file a lawsuit before the court. First, the
claimant has to argue before the court the unlawfulness of the contested administrative act. Second, the
violation must have a connection with the direct or indirect personal interests of the claimant, and his/her
interest must have a basis in law. First, in Albania there were efforts to ‘get closer’ with Europe in the field
of legislation. Second, the possibilities of institutional adjustment with the experiences of member states of
European Union have been studied. Third, the process of reforms has opened in the field of judiciary in
general and there was the need to review the possibility of installing administrative justice by establishing
administrative courts, as specialized courts. Even a bill was drafted but the procedure of its approval has
been stopped because of the objection made by the opposition. Meanwhile, there have been changes in the
perception of administrative justice in countries of Europe in general. First of all, the understanding towards
the principle of separation of powers, through excluding a number of acts from the judicial control, because
of their alleged ‘political nature’.

11. The advantages of administrative justice for Albania

From many advantages of administrative justice in Albania, we will mention some of them as the
most important. First, in the efforts to built a state of law, the role of administrative justice has a particular
importance in strengthening the protection of the rights and interests of citizens. Second, in the efforts to
institutionalize legal protection in general, administrative justice could be seen as very powerful in
protecting and providing objective legality which was violated in the past and continues to be violated even
nowadays. Third, in the efforts to ensure that the compliance of administrative acts with the law or any
other higher legal norm is reviewed in the same organs, administrative courts can be seen as a strong
instrument of guaranteeing that review. Nothing more and nothing less then what is actually offered by the
judicial control. First, judicial control in Albania requires a decision (judgment) in the most optimal time
and not only a broad volume of control. Second, effective measures of legal protection. Third, ‘an adequate
level of intensity’ in the control of public decisions, including the full review of facts and the full respect of
fundamental principles.

Administrative justice presents a type of control upon the administration, respectively upon the
administrative act. France is considered as the ‘cradle’ of administrative justice and was used as a ‘model’
and as an ‘example’ for administrative justice, that was later followed by other countries of Europe. Even
though it was ‘propagated’ wherever it was installed, as one of the ‘perfect forms’ of control upon the
legality of administrative organs’ acts, judicial control of administration was not seen with the same view.
The biggest reserves appeared in the countries of East Block, part of which was Albania as well.

The first experiences with administrative justice show us that it was installed in three manners,
regarding its holders:

e Administrative justice through the organs of administration

o Administrative justice through regular courts

e Administrative justice through special administrative courts

Administrative justice is widespread in European Union countries. According to the situation in
2007, in 16 countries of the European Union, from 27 of its members, such as Germany, Austria, Belgium,
Finland, France, Greece, Italy, Latvia, Luxembourg, Holland, Poland, Portugal, Czech Republic, Sweden,
Romania and Bulgaria, administrative courts operate as specialized courts. Among the important functions
of administrative justice, two of them are essential: the preventive function and the repressive function.
Administrative courts protect, preventively, the rights of individuals. This kind of protection “prevents the
excess of authorizations by executive and administrative powers” to the detriment of citizens. This function
of administrative justice is simultaneously expressed with the “impact in the administrative procedure”. The
repressive function of administrative justice is expressed in the application of sanctions, when the “concrete
violation of the legal order” appears.

12. The relation of administration organs with the prosecution

Public prosecution is not an administrative organ, it is an independent state organ, which undertakes
measures for tracking criminal offenders. The public prosecutor has a special authorization for undertaking
measures that have to do with both administrative and judicial actions in the administrative contest. He can
use legal measures as a result of the violation of law or international agreements and because of the judicial
decision, the request of the public protocol terminates, respectively forces the performance and raise of
requests for the protection of legality. Also, the public protocol cooperates with administrative organs, and

! See the Code of Civil Procedure of Albania, Article 325.
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it has the rights and obligations of the party.

13. The relations of administrative organs with the Ombudsperson

The Ombudsperson is obliged to protect human rights, freedoms and dignity which are guaranteed by
the Constitution. Because of this, administrative organs are obliged to help the Ombudsperson, who
requires to examine without restraint administrative work and activity, or the employees of administrative
organs who have violated human rights and freedoms. In this context, administration organs are obliged to
present all their documents to the Ombudsperson, to cooperate and appear in during the process of settling
administrative disputes. The Ombudsperson has the position of a party in the administrative procedure.

14. The relation between administration organs with enterprises and other juridical
persons

In relation to enterprises and other juridical persons, administrative organs enjoy only those rights
that are defined by law or its dispositions; this has to do particularly with executing two forms of
administrative supervision:

a) Supervising the legality of the subjective work conducted
b) Inspectorial supervising
15. The relation between administrative organs and political parties

Political parties are obliged to present their establishment to the competent administrative organ
(usually, this organ is the Ministry of Justice) because by registration in the relevant registry, the party
enjoys the attributions of the juridical person.

16. The relations of administrative organs and citizens

The organs of social regulation are obliged to ensure the realization of human rights and freedoms
that are sanctioned with constitution and international legal documents in this field which the state has
accepted as its own (for example peaceful agreements of Bosnia and Herzegovina, respectively annex 1
additional agreements for human rights that are apply in Bosnia and Herzegovina), European Convention
for the Protection of Human Rights and Fundamental Freedoms and its Protocol, have priority in relation to
any other law.

In this agreement, the following principles are applied:

1. The principle of efficiency, which means the solution of citizens’ requests without delay
and within the deadlines.

2. The principle of the right to present a submission, according to which administration organs
are obliged to examine the presented submissions and respond by writing within 10 days.

3. The principle of nationality, which means that the leader of the procedure provides the
subsequent data for legal procedure ex officio, wherever this is possible.

17. The legal position of administrative organs staff

Among others, an element of the organization of administrative organs are people too, which are
known as the staff. The optimal quality of the composition of people in administrative organs is defined by
the qualification structure, while the qualitative structure is defined by the number of employees of different
qualifications. The specifics of the legal position of administrative organs staff, within the meaning of the
development of this position present the skills which are expressed while conducting professional work, in
the conditions of the work place in which they are positioned, in their moral values and others, within the
state administration organs there are:

1. Political officials (leaders of representative bodies, members of the Parliament)

2. Public officials (the employees of administration organs, which are official persons of
career)

3. Participants of honor in the work of administrative organs (these persons are temporary and
usually work on voluntary basis and without payment, but they can receive compensation for their work)

4, The obliged participants in the work of administrative organs (these are employees who
temporary or time after time and they work in the administrative organ up to 60 days)

5. The supervision of the implementation of necessary national representation of all members

of national minorities in the organs that perform state services is done by the government. The government
is obliged to ensure that employment and professional advancement in career of state officials is based on
the conditions set by the public competition and in the professional skills of the officials in this meaning,
legal principles for the work of state services in which state officials perform regulatory activities, which
are fundamental obligations. These are:

a) Legality

155



ISSN 2336-5439 EVROPSKY POLITICKY A PRAVNI DISKURZ

b) Transparency

C) Responsibility

d) Efficiency and economization

e) Professional impartiality

f) Political impartiality
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HE3AJEKHICTB CYJUIl - OCHOBA
CHPABEJIMBOI'O I HEYIEPEKEHOI'O
MPABOCYI/ISI B IPABOBIi1 JIEPKABI

Olesia Melnyk, PhD in Law
Bila Tserkva National Agrarian University, Ukraine

INDEPENDENCE OF A JUDGE AS THE BASIS FOR FAIR
AND IMPARTIAL JUSTICE IN A LEGAL STATE

Judicial independence is critical for functioning of any democracy. The concept of judicial
independence is one of the key factors that distinguishes efficient system of government in a
modern legal state.

The paper highlights the author’s positions concerning independence of judges. Only
independent Judiciary is able to render justice impartially on the basis of law, thereby also
protecting human rights and fundamental freedoms of an individual. Noted, that independence
of judges is widely considered to be a foundation for the rule of law. It is concluded that
independence of judges is one of the basics of a democratic and civilized society.

It is emphasized that judges play a crucial role in administration of justice and in prevention of
impunity for human rights violations. They are consequently also essential for preservation of a
democratic society and maintenance of the rule of law.

Key words: judiciary, independence of judges, judge's impartiality, judicial duties, subjects of
litigation, professional sense of justice.

TeopeTnyHa Ta MpakTHYHA aKTyaJlbHICTh MUTaHb OB S3aHUX 13 HE3AIEKHICTIO CYAJIB Ta CyIOBOI
BIIAIW B IIJIOMY 3aBXKIW TPUBEpTalia BEIUKY yBary sSK HAYKOBIIB, TaK 1 FOPUCTIB-TIpakTukiB. Cymmi,
BUKOHYIOUM CBOI mpodeciiiHi 000B’s3KH, BIiAIrpaloTh BUPINIAJbHY POJb Yy 3AIHCHEHHI MpaBOCYAns i B
3ano6iraHHs Ge3KapHOCTI 3a MOPYILIEHHs, B TIEpIIy 4epry, OCHOBMNOIOKHUX IPaB MIOAMHHU. 1X MisIbHICTD,
Oe3repedno, HeoOXiaHa TSl 30epeKeHHS JEMOKPATHYHOTO CYCITUTLCTBA 1 TMIATPUMKH A1l 3aKOHY B TIPaBOBiit
neprxagi. ToMy He IMBHO, IO iICTOPUYHUH JTOCBI/ ICHYBaHHSI JIIOACTBA MIEPEKOHIMBO J0BIB: 0€3 He3aIeKHOT
CyIOBOI BIaIy CyCHiJIbCTBO NMpUpedYeHE Ha O0e33aKOHHs, MacoBe IMOPYLICHHS MpaB i CBOOOA JIOIUHH.
He3zanexxHicTh CyTOBOI BIIAJH € OJHIECIO 3 3HAYMMHUX JEMOKPATHYHUX 3aca]l CyCIUTBCTBA, peati3alis Kol —
BXJIMBAa YMOBa MOOYIOBH MPABOBOI JEpKaBU B CydacCHOMY CBITi. He3anexHICTh Cyalli € mepeayMOBOIO
JIOBIpU JIOJICH JIO CYJIOBOI MPOLEAYPH, 11 aBTOPUTETHOCTI Ta €(PEKTHBHOCTI, a CAMOCTIHHICTh MPUUHATTS
CYIIOBOTO pIIIEHHA € CYTTIO CyIOBOi He3anexxHocTi. Cynns MOBHMHEH OyTH HE3aJeKHHUM 1 MaTH YiTKY
TPOMAITHCHKY TO3MINII0 — caMe IThbOTO Bii HROTO YEKAa€ TPOMAJICHKICTh, sIKa MaE€ MpaBO Ha 00’ €KTHBHI 1
HE3aJICKHI Cy/IH.

AHamniz BITYM3HSAHOI HAayKOBOI JiTepaTypu 3 MNpoOJeM CyAOYCTPOIO CBiTYWTh, IO NHTaHHSA
HE3JICKHOCTI CYyUIiB HaOyJ0 NIMPOKOTO BHCBITIICHHA. 30KpeMa, MOXKHA Bim3HaumTd Tmpari B.B.
I'oponosenka, B.O. I'punioka, B.C. Cwmopoauncekoro, B.I. Kononenka, O.P. Muxaiinenka, JI.€.
Bunorpanosoi, P.O. Ky#i6inu, A.O. Cenianosa, Hocos B.B., J.M. 'opOyHOBOi Ta 6arathox iHIIKX.

TepMiH "He3aJIeXKHICT CYZOBOI CUCTEMHU" HE 3aBXKAM 100pe po3yminu. MeTa 11i€i cTarTi, 10 BChOTO,
ToJisirae B HaJaHHI JOIMOMOTH TPOMAJCHKOCTI 3pO3yMITH, IO TaKe HE3aJIekKHICTh CYJOBOI CHCTEMH B
[UIOMY 1 9OMY IIe TaK Ba)XJIMBO. ByJ0 BHCIOBJIEHO MPUIYILICHHS, IO CYIIi MOXYTh BHKOPHUCTOBYBAaTH
HE3aJIeKHICTh K "OUT" TPOTH KPUTHKU CBOIX [Hii. Ane me mnomwikoBa aymka. Cynnmi HeCyTbh
BIMOBIATBHICTS 3@ 3aXHCT CBOIX HE3AICKHOCTI Ta HEYNMepemKeHOCTI. BoHm poOnsaTs me He 3
CBOEKOPHCTS, a K 3000B'SI3aHHS MEpe/l CBOEID JIEP/KABOI0 1 HAPOJOM, BIIMOBITHO 10 MOKIAACHUX HAa HUX
o0oB’si3kiB. Tak, BigmoBigHO Ao 3akoHy Ykpainm «lIpo cymoycTpiii i craryc cyaniB» ocola, Bepiue
Mpu3HaueHa Ha Tocaxy CyAli, HaOyBae MOBHOBaXXEHb CYAJI MICHA CKIQJACHHS TPUCATH CYAJI TaKOro
smicty: "SI, (iM’s Ta Tpi3BUIE), BCTYNAIOUM HAa MOCAAy CYyIJl, YPOUUCTO MpPHUCATAI0 YKpaiHCHKOMY
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HapooBi 00’€KTUBHO, OE3CTOPOHHBO, HEYIIEPEKEHO, HE3AJIIeKHO, CIPaBEUIMBO Ta KBalli(hikoBaHO
3MIHCHIOBATH TPABOCYAIsS Bi IMEHI YKpaiHW, KEpyIOUHWCh TPUHIIAIIOM BEPXOBEHCTBA IIpaBa,
MiAKOPSIFOYUCH JIUIIE 3aKOHY, YeCHO i CyMIIIHHO 3[IHICHIOBAaTH TIOBHOBa)KCHHSI Ta BUKOHYBAaTH OOOB’SI3KH
CyIJi, TOTPUMYBATUCS €TUYHUX NPHHLMUIIB 1 MpaBWJI NOBEAIHKH CYIJi, HE BUMHSATH Iii, II0 MOPOYATh
3BaHHS CyAi a0 MiZPUBAIOTH ABTOPUTET HpaBocy 1" .

BaxxiuBO 3ayBayKUTH, [0 MPUHIUI HE3AICKHOCTI CyAniB He OyB BHUHalJEHWUH I OCOOUCTOI
BUTO/IM CaMHX CYAJiB, a CTBOPEHHUH, B MIEPLUIY Yepry, 3 METOIO 3aXUCTY JIOJEH MPOTH 3JI0BKUBAHb BIA0I0.
3 UBOr0 BUIUIMBAE, IO CYAJI HE MOXYTh MiATH MOBIIEHO OyIb-SIKMM YHHOM IIpH BUPIMIEHHI CIpaB - iX
060B’SI3K0M 610 1 3a/IMIIAETHCS 3aCTOCYBAHHS, B IIEPIIy YEpry, 3aKoHy”. [IPHHIHIT HE3aIeKHOCT] CyI0BOI
CHCTEMH MPU3HAYCHUH [T 3aXHCTY CUCTEMH ITPABOCYJIS 1 BEPXOBEHCTBA 3aKOHY, a OTXKE - JUISl i ATPUMKH
CYCIIJIBHOI AOBIpH 1 OBipH 0 cyAiB. SKIIo 3abe3meuyeThest He3aIeKHICTh CYUIIB - BCI € HepeM0>I<LISIMI/I3 .

HezanexHicTh Cymmi € TepeayMOBOIO IIOBIpH JIIOACH 1O CYIOBOI CHCTEMH B IJIOMY, ii
ABTOPUTETHOCTI Ta €()EKTUBHOCTI, & CAMOCTIHHICTD MPUUHATTS CYIOBOTO PIIEHHS € CAMOIO CYTTIO CYIOBOT
HE3aJIeKHOCTI.

Sk mucaB y cBOil HayKOBil cTarTi JOKTOp ropuaudHux Hayk B.B. Ceparok, 3akoHHM B TiepeBaxHii
OUTBIIOCTI 3HAXOATH CBOE MiCIIE B XKHTTI, JIKYIOUH CyIy, OCKUIBKH iX HOPMH MPOXOJSATh BUNPOOYBaHHS
CyIOBOIO MpakTHKOI0. CyJ] OTpUMY€E MOXKIIMBICTh OLIIHUTH 3aKOH 3 TOUKH 30Dy iealliB MpaBOBOi AeprKaBy 1
MIPUSITH 3aKOHOJIABITI0 B MOTO BJOCKOHAJICHHI, BUXOJSYM 13 3arallbHOJIOACHKUX YSIBIEHb PO M00po i
CIIPaBeUINBICTh, MOPAIbHY HOBEPIICHICTD 1 r'yMaHHICTh . HesanexnicTs CyaiB Mae BUpilanbHe 3HAYCHHS
Ui (QYHKIIOHYBaHHS Oyab-sikoi ngemMokpartii. KoHiemniis He3ale)XHOCTI CYIOBOi CHCTEMH € OJHUM 3
KIIFOYOBHX (DaKTOPIB, SKi BIAPI3HAIOTH SKICHY CHCTeMy TpaBiiHHA. BoHa 3axmiae cnaOKux Bij| CHIIBHUX;
MEHIITICTh BiJl OUTBIIOCTI; OIMHWX Bing OaraTuX; HABITH TPOMAISHH BiJ HECIPABEIMBOTO BiTHOIICHHS
BIIAMIH .

JI. M. MockBuY na€ Take BHU3HAUCHHS: HE3AJIEKHICTh CYAIi O3HA4Ya€e HOro He3aJeKHY, B MEpIIY
4yepry, MpoIecyalnbHy MIisSUIBHICTh TPH 3AIHCHEHHI CYIOBOTO PO3TISINY IOPHIMYHO 3HAYYIIMX CIIPaB
BIIMIOBITHO A0 TMPOIERyp, MepeadaueHuX 3aKOHOM, SKi BUKITIOYAIOTh MOMUIMBICTH OYIIb-SKOTO BIUIMBY Ha
mpouec NPUIHATTA Cy[AAelo pilleHHs, Ta 3rigHo 3 mpodeciitHoro mpasoceigomictio cymni’. B.B.
T'OpoJI0BEeHKO BHOKPEMJIIOE TapaHTii Ta MEPEIyMOBU CYIIIBCHKOI HE3aJICKHOCTI — MEPIIi CTOCYHOTHCS
cepy MiATBHOCTI, @ APYTi — 0COOUCTUX AKOCTEH CyIIi K HOCis CyI0BOI By .

3araipHOBIIOMO, IO HE3aJEKHICTh CYIJIIiB € OJHI€I0 3 0a3 MPUHIHUITY BepXOBEeHCTBAa mpaBa. OTxe,
0e3repeyHo € BaXKIMBOIO MiATPUMKA HE3aJEKHOCTI CyIIiB IS 3a0C3IEeUYeHHsl 3aXUCTY TpaB OCOOH Bif
TUCKY 3 OOKy JIep>KaBHUX OPraHiB Ta iX KOHKPETHUX IMOCAJOBHX OCIO, Tak caMO SK 1 IHIIMX MOXIIUBUX
BH[IB BIUIMBY. TOMYy OCHOBONOJIOXHI TPUHIMITA HE3aJeKHOCTI mpaBocynns, npuitasati OOH e nmme
OCHOBHHUMH 3acajaMH PETYIIOBAHHS JaHOTO MUTAHHS.

Bepyun Ocnoni npunnunu OOH 3a BinnmpaBHy TOuky, €Bporeiicbka acomiallis CyIIiB 3aKIHKae
JOTpUMYBaTHUCH QyHIAMEHTAIBHUX IIPUHIIAIIIB:

1. HesanexxHicTh KOXKHOTO CYJJIi € HEBIIUYKYBaHOI. Bci HallioHambHI Ta Mi>XXHAPOHI OpTaHH
BJIaJIi MaIOTh TapaHTyBaTH HE3aJECKHICTh CYIi.

2. Cynns mianopsiIkoBaHWN JTUIIE 3aKOHY, BIH HE 3BEPTA€ yYBard Ha MOITHYHI MMAPTii 91 1HIIT

' 3akon npo cydoycmpiii ma cmamye cyodie 2010 (Bepxosra Pana Vipaiuu). Ogiyitinuii caiim Bepxoenoi Paou
Ypainu. <http://zakon3.rada.gov.ua/laws/show/2453-17> (2010, numnens, 07).

? Human Rights in the Administration of Justice: A Manual on Human Rights for Judges, Prosecutors and
Lawyers. Independence and impartiality of judges, prosecutors and lawyers. 115. <http://www.ohchr.org/
Documents/Publications/training9chapterden.pdf>.

3 Segars-Andrews v. Judicial Merit Selection Comm'n, 387 S.C. 109 (S.C. 2010) <http://www.scbar.org/Portals/
0/Documents/LRE/COURTS/Segars.pdf?ver=2014-11-13-143159-723>.

* Ceparox, B.B. Cynoga Biaza Ta ii micie B Teopii po3noniny Biuanu. Bicnuxk akademii Aosokamypu Yxpainu.
KuiB. BunaBunumii 1ieHTp Akanemii AnBokatypu Ykpainy, 2. <http://e-pub.aau.edu.ua/index.php/visnyk/
issue/viewlssue/4/5> (2005, xoBTeHb, 31).

> Leuba, Robert C. (2000). The importance of judicial independence. <http://www.jud.ct.gov/external/news/
press036.html>.

8 Mockauu, JI.M. (2005). Hesanexucrnicms cyddis: coyianshuii ma npagosuii acnekm. Emuuni ma npasosi
npobnemu 3a6e3nevents HezanexcHocmi cyoois. Mamepianu ceminapy. Xapkis, 142—147.

" Toponosenko, B.B. (2006). IIpo6remu nesanexucrocmi cydoeoi 61adu: aroped. Tuc. KaHI. IOPHI. HAYK:
12.00.10. Xapkis. <http://disser.com.ua/contents/8299.html>.
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rpynu THCKy. BiH BHKOHye CBOi OOOB’S3KiB BUIbHO Bif OyAb-IKOTO 30BHINTHHOTO BILTUBY Ta 0€3
HEBHIIPABIAHUX 3aTPHUMOK.

3. Cyans He TiNBKH MOBHHEH OyTH HEYINEpeIKeHHUM, alle i Mae CIpuiMaTHCs OyIb-KUM SIK
HeyIIepeKCHH I Ta iHmIi' .

HIupni Abpaxamcon, cynas BepxosHoro Cyay BickoHcuHy BU3Hauae, IO TEPMiH «HE3aJICKHICTD
CyIOBOI CHCTEMH» BTUIIOE B COO1 KOHIEMIil, 3TiIHO 3 SKOI CyIAS BUPILIYE CHpPaBH HEYNEPEIKEHO,
CIpaBeUIMBO 1 BIAMOBIAHO a0 (akTiB i 3aKOHY, a HE 3a NPUMXO, 3a0000HIB 1 CTpaxy, IUKTaTy
3aKoHOMaB4Y0i ab0 BukoHaB4Ooi Biamu. Cyans 3mymeHud Oytd MykHIM. Cyaii TMOBHHHI TMPOTHCTOSATH
YHHHUKAM, 5IKi 3arPOKYIOTh HE3aJIe)KHOCTI CyJJOBOI CHCTEMH 1 MarOTh aKTUBHO BUCTYTIATH 32 HE3aJIEKHICTD
cynoBoi cuctemu. Ti K cynani, sSKUM HE BUCTa4da€ Uil LbOTO MY>KHOCTI HE TOBHHHI HAaBiTh BUSBISATH
OakaHHs 3aliMaTH JaHy Iocamxy. MM TOBHHHI PO3BHBATH KYJBTYpPY, SKa IMATPUMYE 1 BHHATOPOIKYE
MykHIiX cyanis’. Ha Haury ayMKy mie Ayke JOLiIbHE 3ayBaXKeHHs, SIKE BiIOBifae BUMOraM uacy i 3BepTae
0c00JIMBY yBary Ha OCOOHCTI SIKOCTI CIPaBKHBOTO podeciiiHoro cyami.

Cynnai BUpIIIYIOTh TIepeIaHi iM CIIpaBU HEYIIEPEHKEHO Ta Ha OCHOBI (paKTiB 1 BIAMOBIIHO O 3aKOHY
0e3 OyIb-KUX OOMEKEHb 31 CTOPOHHU, HEMPABOMIPHOTO BIUIMBY, CIIOHYKY, THCKY, ITOTPO3 a00 BTpYYaHHS,
npsMiit a6o HempsMil, 3 sSKoi-HeOyIb MPUUHHE. MU MepeKoHaHi, 0 AyXe BAXIHBO, 00 KOXKEH CyIi
OyB 3maTeH BUpILIYBaTH CIIpaBU, O0a3yrOUWCh, B IEpIly 4Yepry, Ha [OKa3ax MPEICTaBICHUX B Cy.i
CTOpOHAMHU 1 BIITOBITHO 1O 3aKOHY. B meprry depry BimmoBigHi (hakTw i 3aKOH IMOBHHHI CTaTH OCHOBOIO
pimeHns cynmi. Tilbkn B I[bOMY BHIQJIKy BOHH MOXXYTh BHKOHYBaTH CBOi KOHCTUTYIiHI OOOB'SI3KH 3
HaJaHHS CIOpPaBEAJMBOrO 1 HeymepemkeHoro mnpasBocyias. OOOB'A3KM CyInmiB B CyNepedykax Mix
rpoMaasTHaM{ 1 JEep>KaBOIO 30UTBIIHIKICS Pa3oM 3 POCTOM JACpPKAaBHUX (PYHKIIH MPOTITOM OCTaHHBOTO
CTONITTS. BiAMOBiNANBHICTE CYZIOBOTO 3aXHMCTy TPOMAJSH BiJl HEMPABOMIPHUX il Ypsily, TAKUM YHHOM,
301IBLIYETHCS, @ Pa30M 3 HUM MoTpeda B CyJOBil cucTeMi, 1100 OyTH He3aJIeKHUMH Bif ypsay.

Bimomuii anrmilicekuil cyaas ckasas, IO CIIPaBEUIMBICTh OBUHHA CIIMPATHCSA HA BIEBHEHICTh. Bin
MaB Ha YyBa3i BIIEBHEHICTh CTOPIH y TMpoleci y ToMy, IO CYAIi, SKi NPUAMAarOTh pIMICHHA €
HeymnepemKeHUMU. Ti, XTO MPUXOAATE B CyJ IIOBUHHI OyTH BIIEBHEHI B TOMY, IO PIICHHS, IPUHHATI [UMH
CyllaMH He TiJIATal0Th BIUTUBY 330BHI. CyZ0oBa HE3aJIeKHICTh 03HAYAE, IO CyAJi HE MiANAI0ThCA THCKY 1
BILIUBY, i BiUTbHI pOOHTH HEyIEpeKeHi PIllleHH s, 3aCHOBAHI BUKIIOYHO Ha (paKTax i 3aKOHi .

HesBaxkaroun Hi Ha 110, CYAJs Ma€ 3aJHIIATUCS HEYNEPEIKCHUM 1 BUPIIIyBaTU CIIpaBy 00’ €KTHBHO
HAa TIi/ICTaBi OTPUMAaHMX JI0Ka3iB Ta BCTAHOBIIEHNX 0OcTaBHH. [Ipo BIUIMB Ha Cy//1iB 3HAYHOIO MipOIO MOXKHA
pOOWTH BHCHOBKH 3a 3MICTOM BHHECEHHX CYIOBUX pIIlICHb, HACKUIBKH BOHH € OOIPYHTOBAaHUMH Ta
3aKOHHUMHE®. MU MOTOJIXKYEMOCH 3 II€I0 TYMKOIO, 1 BIICBHEHI, 1[0 MPUXUIBHICT CYJII 10 OJHI€T 31 CTOPIH 1
yXBaJIeHHsI Ha 11 KOPUCTH BIAMOBIAHOTO PILlICHHS! MPUHMKYE YECTh 1 TIAHICTH iHIIOI CTOPOHH y CYJOBOMY
IpoIIeci.

OmHy 3 HaWBOKIUBIMINX TapaHTiil HE3aJeKHOCTI CYAMIB 3aKPIIICHO B IOJIOKEHHI YaCTHHH APYTOl
crarti 126 Konctutyuii Vkpainu, 3a sSIKUM BIUTUB Ha CyAXiB y Oyab-skui croci® 3aboponseTbcs. Lle
03Hauae 3a00pOHY MIOAO CYANiB OyAb-fKHX il He3aJeXHO Biax GopMH iX TposiBY 3 OOKY Hep:KaBHUX
OpraHiB, yCTaHOB Ta OpTaHi3aIliii, OpraHiB MiCIIEBOTO CaMOBPSIYBaHHS, IX IMOCAIOBHUX 1 CIIy>kKOOBUX 0cCi0,
rpoMajsiH Ta iX 00'€JHaHb, IOPUANIHAX OCI0 3 METOIO TEPEIIKOIUTH BUKOHAHHIO CYASIMH MpoQeciiHuX
000B'A3KiB 200 CXMIMTH iX 0 BUHECEHHs HENPABOCYIHOro pimreHHs Tomo’. ToMy peamisalis MpUHIHMITY
HE3JICKHOCT] CYyAMiB, y TOMY YHCII NMUIIXOM 3MIITHEHHS TapaHTii #oro 3a0e3ledeHHs, € MMepeayMOBOIO
YTBEPIKCHHS IPUHIIUITY BEPXOBEHCTBA MpaBa Ta 0a30BUX IHCTUTYTIB IEMOKPATUYHOTO CYCITiIbCTBA.

IlixaBuM Jas HAIIOTO JMOCIHIPKCHHS € aHalli3 3MICTy KOHCTHTYI[IHHOTO IOJIOKEHHS IO «CYAI

! €pporneiicekuii cratyt cyami. (1993). €sponeticora Acoyiayin Cyodis. <http://sc.gov.ua/ua/mizhnarodni_
standarti_u_sferi_sudochinstva i_statusu_sudiv.html>.

? Judicial Independence Definition. Duhaime's Law Dictionary. <http://www.duhaime.org/LegalDictionary/
J/Judiciallndependence.aspx>.

3 Landsberg Brian, K. (2007). The Role of Judicial Independence. <http://www.mcgeorge.edu/Documents/
Conferences/JUDIND LANDSBERG MASTER.pdf>.

* The Supreme Court of British Clumbia (2012) <http://www.duhaime.org/LegalDictionary/J/
Judiciallndependence.aspx>.

3 Kpoiitop, B.A. (2009). Hesaneaxcnicme cyodie ma ix niokopenns nuiue 3aKoHo8i K RPUHYUN YUBLTbHO20
cyoouuncmea. Kuis. <http://www.nbuv.gov.ua/old jrm/Soc Gum/Ppip/2009 8/Kroytor.pdf>.

S Konemumyyisn Yipainu 1996 (Bepxosua Pana Ykpaiuu). Ogiyitinuii caiim Bepxosnoi Paou Ypainu.
<http://zakon3.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80>.
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HE3aJIeXKHI 1 MAKOPSAIOTHCS Juie 3akoHy» (4.1 c1.129 Koncrurymii Ykpaian). Y cBoemy mucepramiiiHoMy
mocimkeHHi 'opogoBerko B.B. momiTwB, mo maHe MOJIOKECHHS BKIIOYaE B ceOe MPOTHIIC)KHI IOHSTTS:
CHE3AJISKHICTE) Ta «IiAKOopeHHS». OUeBHIHO, HE3aJCKHICTh CYIJl 3a0€3MeUyeThCss HOro MiJAKOPSHHSIM
3aKOHY, a MiJKOPECHHS 3aKOHY 3abe3edye He3aJeKHICTh CyAiB BiJl Oyab-IKUX BHYTPIIIHIX YM 30BHILIHIX
apaEEkiB'. TOMy MM moromkyemoch 3 aymkoo IOmmka O.. CTOCOBHO TOro, mo He MOKe OyTH
HE3aJICKHOCTI CY/IIB, SKIIO0 BOHU MIAKOPSIOTHCS HE TUIBKM 3aKOHY 1 HABIAKW — HE3AJICKHOCTI CYIIiB
Hemae i OyTH He Moxe 0e3 iX MiAKOpeHHs 3aKoHy. BaxmuBo, mo0 OispbHICTH Cyny 3ailicHIOBanacs B
TIpaBOBiii (oM, K IPABOBA isTBHICTH .

Ilim3akoHHICTL AISUTHPHOCTI CYAJIB O3HAYa€ HE JIMINE IMOPSIOK MPUHHATTSA Ta BUHECCHHS CYIOBHX
pillieHb BiJIIOBITHO 10 HOPM MaTepialbHOTO Ta MPOIECyaIbHOTO MIPaBa, ajie i MPOSIBIIsiE OCOOIMBHI CTATyC
CyZy, SIK HE3aJIeXHOTO OpraHy Bifl iHIIMX T'UJIOK BJady, Ha SKUH HE Ma€ PO3MOBCIOAKYBATHCh 3aIEXKHICTh
Bil BUIMX B CHUCTEMi BIIOMCTB Ta SKHH HIKOMY HE IOBHHEH ITIYUHATUCSA B CBOIH MISUTBHOCTI, OKpIM
3aKOHYy. MU MEpeKoHaHi, M0 YMM YiTKillle Yy 3aKOHOJABCTBI mependadeHa MisUIbHICTH CYJUIIB MO0
pO3TIIANY Ta BUPIIIEHHIO CIpaB, THM MEHIIE MOXKHa KOHCTAaTyBaTW MpOSBIB MOpYIIEHb 3aKOHY 3 iX
CTOPOHH.

Bapto 3ayBakuTH, M0 aCMEKTH HE3AJIEKHOCTI CYJIIB € )KUTTEBO BAXKIIMBUMHU HE JIMIIE Ui YKpaiHu,
a # g xpain €Bponu. IlpaBauku CnoxyueHnoro KopomiBecTBa, Hampukiaza, ceped NPUYMH TOTO, UI0 HE
JIO3BOJISIE TOBOPUTH TIPO O€3yMOBHE BTUJICHHS MPHUHIIMITY HE3aJIEXKHOCTI CYAJIB, HA3WBAIOTH BiJCYTHICTh
CHCTEMH IIHMCAHHX 3aKOHIB, a 3BiICH — iCHyBAaHHS UMCICHHHX MPOTHPIY Ta HEBPEry/IbOBAHHX IHTAHL . B
VYkpaiHi x mpoOlieMr HE3aJIe)KHOCTI CYAIIB IOB’S3YIOThb, SIK TPABHIO, 13 HEIOCKOHAIICTIO YHHHOTO
3aKOHOAABCTBA, HEAOJIIKAMH MPOLENypH IpHU3HAYCHHS Ta (QYHKLUIOHYBaHHSA CYAIIBCBKOTO KOPIIyCy,
HAIIOHAIBHIM MEHTATITETOM, {CTOPHYHIMH TPAIUL{SIMH TOLIO .

He nocratHbo 1715 CyZ0BOT CHCTEMH, SIK JUISI TIIKH BJIaZH, OYTH HE3aJICXKHOIO - OKPEMi CY1JIi TIOBHHHI
pO3rIAaTu CipaBH, OyAy4d HpU IbOMY MakCHMAaIbHO O0'€KTHBHHUMHU 1 HEylepeIKeHMMH. MU BIIEBHEHI,
0 HAaBiTh y TOBCSAKICHHOMY JXUTTi, CyIJi MarOTh YHUKATH CIiB, Aiii ab0 cHTyamlid, SKi MOXYTb
MTOKa3yBaTH iX yHepeHKEHICTh a00 K HEIIaHOOJIMBE CTABICHHS 0 3aKOHIB, SKi BOHH IMOKJISTUCS 3aXUIIATH.
Cynai mOBUHHI CTaBUTHCSA O aJBOKATiB, KIIEHTIB 1 CBiAKIB 3 IOBaror i MOBHHHI yTPUMYBAaTHCS Bif
KOMEHTapiB, SIKi MPUIYCKaIOTh, 110 BOHW MPUHHSIIN PILIEHHS 3a34aJeriab. 3a MeXXaMu 3ally Cyay, Cyall He
MaroOTh CITIJIKYBATHCS 3 agBoKaTaMu abo iHIMUMHU oco0aMu, sIKi ITOB'sI3aHi 31 CIIPaBOIo, IKy BOHH CIIyXalOTh,
00 B TakOMy BHIAJKy BOHH MOXYTh OyTH 3BUHYBau€HI B MPHUXIIBLHOCTI O OJHI€T 31 CTOPIH y CyJ0OBOMY
mpoI1ieci, aJpKe 11e MOXKe CTaBUTH il CyMHIB iX HEyHepeIKEeHICTb.

He guBHO, M0 yKpaiHChKE 3aKOHOJABCTBO BH3HAYA€ TIEBHI OOCTAaBUHU 1 mepeadadae BiACTOPOHEHHS
CyIJi y TIeBHHUX BHINajKax. Tak, HaNpUKIaJ, 3TiJHO KOAEKCY aIMiHICTPaTHBHOTO CYIOYHMHCTBAa YKpaiHH,
CyIJs He MOXe OpaTH y4yacTi B pO3IJIsiIi aIMiHICTPaTUBHOI CIIPaBH 1 BiABOANUTHCA:

® SKIIO BiH OpaB ydacThb y po3miani miei crpaBu abo MOB'A3aHOI 3 HEIO CIPaBH SIK MPEICTaBHUK,
CeKpeTap CyJOBOTO 3acilaHHs, CBiIOK, EKCIIEPT, CIELialiCT, IepeKiaaad;

® SIKIIIO BiH HPSAMO YM OIOCEPEIKOBAHO 3aiHTEPECOBAHUI B Pe3y/bTaTi PO3MNISAY CIIPaBH;

® SIKIIIO BiH € WIEHOM CiM'T a00 ONM3BKUM poaudeM CTOpOoHHW abo iHmuX ocid, ki OepyTh ydacTh y
CIIpaBi;

® 32 HASBHOCTI {HINNX OGCTAaBUH, Ki BUKIIMKAIOTh CyMHIB y HEyTepeKEHOCTI CyTi .

3akoH nependayae KpUMiHaJIbHY BiANOBIAaJbHICTH 38 BUMHEHHS TUCKY Ha CyZ y Oynb-skiit ¢popmi 3
METOIO MEPELIKOAUTH BCeOIYHOMY, TOBHOMY 1 00'€KTMBHOMY PO3IIIsiAY KOHKpeTHOI crpasu. [lepenbaueHo
TaKOX aIMIHICTPaTHBHY BIiAMOBINATLHICTE 3a TMPOSB HEMOBard JO CYyAy, NEPEIKOAy SIBII IO CYAY
HapOJHOMY 3aciJaTeio, He3aCTOCYBaHHs 3aX0/IiB 3 OKpeMol yxBanu. Pazom 3 Tum, Ha qyMKy BiHOKypoBOi
JI. B. npouenypa NpUTATHEHHS CaMHX CyIAiB A0 OUCLUIUIIHAPHOI BiAMOBIJAILHOCTI MOXE CHPUYMHHUTH
HeOe3MeKy 3HIKECHHS TapaHTiiH HEJOTOPKAHOCTI Ta HE3aJeKHOCTI cyamniB. OTKe, IPH BUPIMICHHI MTATAHHS

' Toponosenxko, B.B. (2006). IIpoGremu nesanescnocmi cydoeoi enadu: aBToped. JMC. KaH. IOPHL. HAYK:
12.00.10. Xapkis. <http://disser.com.ua/contents/8299.html>.

2 FOmwk, O.1. (1997). Ipasosa pedopma: 3azanvhe nonsmms, npobnemu 3diticnenns 6 Ypaini. Kuis, 13.

3 Judicial independence. Judiciary of England and Wales. <http://www.judiciary.gov.uk /about_judiciary
/judges_and_the constitution/judicial independence/ind ex.htm>.

* Kyii6ina, P. O. (2004). Pehopmyeanns npasocydds e Yipaini: cman i nepcnexmusu. Kuis, 15.
<http://www.slideshare.net/CentrePravo/ss-59876452>.

> Kodexc aominicmpamugnozo cydouuncmea Yxpainu 2005 (Bepxosua Pana Yipaiuu). Oiyitinuii caiim
Bepxosnoi Paou Yxpainu. <http://zakon3.rada.gov.ua/laws/show/2747-15>.
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II0JI0 BiAMOBINANBHOCTI CYANiB Mae OyTH AOTPUMAHO OajlaHCy MiX 3IIHCHEHHSIM KOHTPOIIIO JEepXKaBH i
CYCIIIECTBA 33 CYIOBOIO BIIAIOI0 Ta JIfCHOI0 HE3ANEKHICTIO CYUIIB' .

“PiBHMII He Mae BJiagM HaJ PIBHUM - caMe TaKUM NPUHIMIIOM CIiJ KEPyBaTUCh Y MUTaHHIX
MIJBUIICHHS CYAMIB TO CIyk0i. Pa3om 3 TuM, NMpUUHATTS BIAMOBITHUX PIlICHh Ma€ IPYHTYyBaTHCS Ha
00'€eKTHBHUX KPHUTEPisAX, 30KpeMa, Ha 3aciyraxX, 3 ypaxyBaHHAM KBamiikamii, BMiHb Ta IOTEHITANY,
HEOOXIHUX ISl BUPIIIEHHs CIpaB IPH 3aCTOCYBaHHI 3aKOHY, 30epiraroyu 1moBary J0 JIIOJCHKOI TiJHOCTI.
AHAJIOTIYHUH MiXi] TOBUHEH 3a0e3MeUyBaTUCh y MMUTAHHAX HAKJIAJCHHS JUCIUILUTIHAPHOTO CTATHCHHS Ta
MIPUTATHEHHS CYAJIi 10 TUCIUILTIHAPHOT BiIMOBiNANBHOCTI .

IlimcyMOByrOUH CKa3aHe BHWIIE, BAPTO 3a3HAYMTH, IO HE3AICKHICTH CYIOBOI CHCTEMHU ITepemdadae
y3arajibHIOIYl OCHOBOIIOJIOXKHI TMPHUHIIMIIM, SIKI TEPEKIMKAIOThCS Yy TEopii mpaBa BCIX PO3BHUHEHUX
MIPaBOBHX JIEPIKaB.

e HesanexHicTh CyIOBHX OpraHiB TapaHTYEThCA JEPKABOK Ta 3aKPIIUTIOETHCS B CaMii
Koncturymii abo 3akoHax nepkaBu. lle 0OOB'I30K ycCiX yCTaHOB Ta oOprasi3ailiid, Oyab-sKoi ¢dopMmMu
BJIACHOCTI, TOBaXaTH 1 JOTPUMYBATHUCS PillIeHb HE3aJIS)KHUX CYJOBUX OPraHiB.

e CyIoBi opraHu BHUPINIYIOTh MEpeaaHi iM crpaBu 0€3 CTOPOHHBOTO BIUIMBY HAa HUX, 1 JIMIIC Ha
OCHOBI (haKTiB i BiAMOBIAHO A0 3aKOHY, 0e3 OyIb-IKHX OOMEXEHb, HEMPABOMIPHOTO BTPYYaHHs, THUCKY,
IIOTPO3, MPSIMUX YU OMOCEPEIKOBAHUX.

e He moBuHHO OyTH HISKOTO HETPaBOMIpHOTO a00 HECAHKI[IOHOBAHOTO BTPYYaHHS B CYIOBHUI
MIPOIIEC, a B pasi, AKIIO TaKe TPAIUTHCS - PIIIICHHS, BUHECCHE CYICIO, MIIIATAE MEPETIIsIy.

e | BaxXKO He 3rajmaTé 00OB'S30K KOXKHOI MPaBOBOI JAepiKaBU, 3a0€3MEUUTH OCTATHI PECypCH IS
TOTr0, MO0 CyAJi OyJIM HAJICKHHUM Ta HAJISKHUM YHHOM BUKOHYBAJIU CBOI (PyHKIII.

Jye BaXIJIMBO BIAMITHTH, IO JUIA 3a0e3MeUeHHs peantbHOI HE3aJeKHOCTI Cy/AJiB Bilirpa€e BEIHKY
pOJIb HE JTUIIIe HOPMATHBHE 3aKPIIJICHHS OCHOBHHUX CTaHIAPTIB HE3AJICKHOCTI, a pEaTbHE BTUICHHS Y KHTTS
YK€ HamnpalbOBaHUX MPUHIIMITIB, K BITYM3HSIHHX, TaK i 3arallbHOEBpONEHChKUX. Lle BUpimansHO0 Mipoto
3aJIeXKUTh BiJ| Ti€l AIEBOCTI rapaHTii CyIiIBChKOI HE3aJIeKHOCTI, sSKa ()YHKIIOHY€E y TIPABOBIH JepKaBi.

He3anexxHicTh KOKHOTO OKPEMOTO CyAJi TapaHTy€ MpPaBO KOXHOI JIIOJWHU Ha BUPIIMIEHHS CIPaBH
BUKJIIOYHO Ha IIJCTaBl 3aKOHy, JOKa3iB 1 (akTiB, 0e3 OyIb-IKOr0 HEHaJIeKHOIro BIUIMBY. JloOpe
(dyHKIiOHYIO4a, e)eKTHBHA 1 He3aJeKHa CYJI0Ba CHCTEMa € HEOOXIiJHOI YMOBOIO IS CIPaBEIIMBOTO,
MIOCITIIOBHOTO 1 HEUTPAIBLHOTO 3AiiCHEHHS mpaBocy . OTxe, He3aJeXHICTh CyIJi Ta Cy/IOBOi CHCTEMH B
LIJIOMY € HEBII'€MHHMM €JIEMEHTOM IIpaBa Ha HAJIEXKHY IPaBOBY IPOIEAYPY, BEPXOBCHCTBAa 3aKOHY Ta
JIEMOKpaTii.
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ACTIVITY OF THE MINISTRY OF REGIONAL DEVELOPMENT,
CONSTRUCTION AND MUNICIPAL ENGINEERING
OF UKRAINE IN THE FIELD OF CONSTRUCTION

The article aims to highlight the essence of administrative and legal status of the Ministry of
Regional Development, Construction and Municipal engineering of Ukraine in the sphere of
construction activity. The author draws attention to the promising areas to be developed for
managing construction activities considering decentralization.

The legislation on the legal status of the Ministry of Regional Development in the field of
construction was analyzed.

A list of the main functions of this ministry is given and revealed features of manifestation of
some of them. The main attention is focused on consecration of the new forms of activities of
the Ministry of Regional Development in the field of construction, which allows Ukraine to
improve its ranking in the world by carrying out appropriate reforms.

Key words: construction industry, Ministry of Regional Development, legislation, government
regulation, competence.

Ha cywacHoMy ertami pO3BHTKY HE3aJIe)KHOI YKpaiHM aKTyaIbHUMH € THUTaHHS TOB'SI3aHUA 3
YIOCKOHAJICHHSIM OpTraHi3amii Ta IisuibHOocTi MiHICTEpCTBA PErioHaJbHOTO PO3BUTKY, OYHIiBHUITBA Ta
KHUTIOBO-KOMYHAJIBHOTO TocmoapcTBa YKpainu (mami - MiHperioH) B KOHTEKCTI AeleHTpalizamii BIaaH.
[IpoBenenHst AemeHTpamizalii Ta PO3BUTOK PETiOHIB JO3BOJIUTH MOJOJATH BCi HETaTHBHI EKOHOMIiYHI
TEHJICHIIi PO3BHTKY Ta BHBECTH YKpaiHy Ha piBEHb CEKOHOMIYHOTO 3pOCTaHHS. TakoX, 3aBIsSKH
e(eKTUBHOMY CTPYKTYypyBaHHIO (YHKILIH 1 JisUTBHOCTI IIbOTO MiHICTEPCTBa, MOKINBO OyJne 3a0e3mednTa
OanaHC iHTEpeciB JepiKaBH, OPTaHIB MiCIIEBOTO CAMOBPSIIyBaHHs Ta Cy0'€KTiB rOCIONAPIOBAHHS, 8 TaKOX
HaceJeHHS. 3 OISy Ha CKIATHICTE 1 CYyNepewINBICTh JAHOTO TUTAHHS, BITKPHUBAIOTHCS HOBI MIEPCIICKTHBH
IUISl HAYKOBHX JTOCIKEHb.

AKTyaJIbHICTh Te€MH JaHOI CTAaTTi OOyMOBIIEHAa IIJIOI0 HU3KOK OO0 €KTUBHUX 1 Cy0’ €KTUBHUX,
BHYTPIITHIX Ta 30BHINIHIX YHHHHWKIB. OCHOBHHMH Cepell HMX, Ha HAIl OIS, MOJKHA BBa)KaTH TaKi.
MiHperioH € OJHMM 3 KJIIOYOBUX MIHICTEPCTB B IUIaHI MpoBeacHHS pedopM 060 MiHicTepcTBO
perioHanbHOTO PO3BUTKY BiAMOBimae 3a OasicHi pedopmMu B KpaiHi, a came 3a AeLeHTpaiizamliio 1 3a
eHeproe()eKTUBHICTh Ta €Hepro30epekeHHs B YKpaiHi. A JIeleHTpamizallis - e KIrdoBa pedopma, ska
OXOIUTIOE MIHIMyM 22 HampsSMKH 1 22 MiHICTEpCTBa 1 BiIOMCTBa, SKi 3aidydeHi B If0 pedopmy. A, 11e
BUKJIMKAa€ HEOOXiTHICTh Meperisay iCHYI04Oi OpraHi3aliiHOT CTPYKTYpH LBOTO OpraHy Biaad i pO3MOALTY
[IOBHOBa)KEHb MK 1HIIMMU opraHamu. | Bce e, Ha ¢oHi TOro, 110 B JaHUK Yac NPaKTHYHO HEMA€E >KOTHOT
dbyagameHTaBHOT PoOOTH 3 aHaNi3y KoMrieTeHmii MiHperioHy B cdepi OyaiBeabHOI AiSUTBHOCTI B TEPiof
pedopm.

Cran pocaimkennsi. Ha migcraBi aHamizy HayKoBOi JiTepaTypH, MOXHa BiI3HAYHMTH, IO >KOJHOT
pobOTH 10 OIIHKM aJAMIHICTPaTHBHO-TIPABOBOTO CTaTycy MIiHICTepCTBa pETIOHAIBHOTO PO3BUTKY,
OYyIIBHUIITBA Ta J>KUTIOBO-KOMYHAJILHOIO TOCIOAApPCTBA YKpaiHM B JaHUH Yac HEMae, IO B IIOMY
TOBOPUTh NPO aKTyaJbHICTh NAHOTO IOCTIKEHHS. AKTYalbHICTh OOpaHOi TEMH MiACHUIIOETHCA 1 THM
(hakToM, IO HA PiBHI HAYKOBOTO OCTI/KEHHS PO3TISAAIUCS JIMIIE OKpPeMi MPOOIeMH perytOBaHHS
aMIHICTPaTHBHO-TIPABOBOTO cTaTycy MiHperioHiB. Lli mocimkeHHS HOCATh ()parMEeHTapHHUHA XapakTep, He
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IOUBIISTYMCH HA MIPAKTUYHUH 1HTEpEC 10 MUTaHHS, IOB'I3aHOTO 31 CTBOPEHHSIM HOBHX MEXaHi3MiB IPaBOBOTO
peryioBaHHs OyaiBeapHOI cepr 3 ypaxyBaHHSIM JSIICHTPANi3aIlii BIIa M.

MeTtor i 3aBHaHHAM CTaTTi € HE TUIBKH JOCTIDKEHHS aIMIiHICTPAaTHBHO-IIPABOBOTO CTaTyCy
MinicTepcTBa perioHaNbHOTO PO3BUTKY, OyNiBHUITBA Ta YKUTIOBO-KOMYHAJIBHOTO TOCIOAApPCTBA Y KpaiHu
B chepi OymiBenbHOI MiSITLHOCTI, @ ¥ 3BEPHYTH yBary Ha Ti HEPCIICKTHBHI HANPSIMKH, SKi HEOOXiTHO
pO3BHBATH IS 3a0€3MEUYCHHsS] YIPaBIiHHS OyAiBENBHOIO iSUTGHICTIO 3 ypaxyBaHHSM IPaKCEOIOTIHHOT
ckimagoBoi. HoBuzHa poOoTH momsrae B TOoMy, L0 B JaHii pobOoTi 3pobieHa cmpoba AOCTiIAMTH
aJIMiHICTPATIHO-TIPABOBHI CTaTyc MiHpeTioOHy B KOHTEKCTI OYiBEIBbHOI NisITbHOCTI.

Buxiaan ocHoBHoro marepiaiay. OpraHaMu CHeIliabHOI KOMIIETCHINI y Taimy3i OyIiBHUIITBA €
MiHicTepCTBO PErioHaIbHOTO PO3BHUTKY, OYAIBHUITBA Ta YKHUTIOBO-KOMYHAJIBHOTO TOCHOAAPCTBA YKpaiHH
(Minperion), epxaBHa apXiTeKTypHO-OyniBenbHa iHcmekimiss Ykpainum (epkapxOymiHcrekiis) Ta
caMOpeTyJIiBHI OpraHi3ariii.

Sk 3ayBaxye JI.M. Baxpax', B aMiHiCTpaTHBHO-IPAaBOBOMY CTaTyCi OpraHiB BHKOHABYOI BIAIH CITiJ
BUOKPEMHUTU TpU OJIOKH: yinbo6uti, IO BKJIIOYAE€ HOPMH TNPO ULidi, 3aBHaHHA, (QyHKUII, NpUHIUNH
TISUTBHOCTI; opeaHizayitino-cmpyKmypHuil, SSIKUd MICTUTh TIPaBOBI MPHUIIUCH, IO PETIIaAMEHTYIOTh MOPSA0K
YTBOpEHHsI, peopraHizamii, JikBimamii opraHy, WOro CTpPyKTypy, JiHiIiHY 1 QYHKIOIOHAIBHY
MiIOPSAKOBAHICTh; KOMHemeryii K CYKyIHICTh BJIAJHUX IMMOBHOBaXKEHb 1 MmijBigomMuocTi. PosrisHeMo
IisUTbHICTE MiHpErioHy, 3 OTJISIIy Ha BUKIAACHY IyMKY.

HistmeHicTs MiHperioHy perymoeThes [lomokeHHSM TTpo MIiHICTEPCTBO PETiOHATHHOTO PO3BHTKY,
OyMiBHUITBA Ta XHUTIOBO-KOMYHaJILHOTO TOCIONapcTBa YKpainu, 3aTBep/keHnM [loctaHoBoro Kabinety
Minictpis Ykpainn Bix 30 kBitHs 2014 Ne 197 , aHani3 3MicTy SIKOTO [a€ MiZICTABH BU3HAYHTH METY HOTO
(byHKIIOHYBaHHS y Talmy3i OymiBHHIITBA — MiHperioH 3a0e3neuye (OpMyBaHHS Ta peali3ye Iep)KaBHY
NOJITUKY y cdepi OyniBHUNTBA, apXiTEKTypH, MiCTOOYTyBaHHS, KUTIOBO-KOMYHAJIBHOTO TOCIIONAPCTBA, a
TakoXk 3abe3neuye GopMyBaHHS AEp>KaBHOI HMOMITHKU Y chepi apXiTeKTypHO-OyAiBEIbHOTO KOHTPOJIIO Ta
HarJsiLy, KOHTPOJIIO Y cdepi )KUTI0BO-KOMYHAIBHOT'O TOCTIONAPCTBA.

XapakTepu3youn OpraHi3alliifHO-CTPYKTYpHUH OJIOK, CIIiJ aKIeHTyBaTH, o MiHperioH YkpaiHu €
LEHTPaJLHIM OPraHOM BUKOHABYOI BIaIH, JiSUTBHICTB SIKOTO CIIPSIMOBYETHCS Ta KOOpAMHY€eThCs KaGiHeTom
MinictpiB Ykpaiau. CTpykTypHO MiHICTEpCTBO CKJIaNA€EThCsl 3 JeMapTaMeHTiB (30kpema, JlemaprameHT
MicTOOYyBaHHSI, apXITEKTypH Ta IDIaHyBaHHS TEPUTOPiH, JlemapTaMeHT aepKaBHUX MPOTpPaM Ta PO3BHTKY
KHUTIOBOrO OyNiBHUITBA, JlemapTaMeHT 3 MUTaHb MPOEKTYBaHHsS 00’€KTiB OyIiBHHIITBA, TEXHIYHOTO
pEryiIIoBaHHS Ta HAYKOBO-TEXHIYHOTO PO3BUTKY), YIPaBIiHb (HANPHKIAA, YHpPaBIiHHSI BIOPOBAKEHHS Ta
MOHITOPUHTY TPIOPUTETHUX TPOEKTIB OYMIBHHUIITBA) Ta CEKTOPIB (CEKTOp KOHTPOIIO;, CEKTOp 3 IMUTaHb
3aro0iraHHsl Ta BUSBJICHHS KOPYIIILii).

KomnerenniiftHuii OnoK ciif,Ha Hally IyMKy, CXapakTepH3yBaTdh BiAMOBIIHO 1O BU3HAYCHUX
HampsMiB JisJIPHOCTI OpraHiB BUKOHABUOI BIanu, 30kpemMa i MiHperiony Ykpainm. Tak, uanpsu
NPOCHO3VEAHHA Ma NIAHY8AHHA PEATI3YeTbCA IWUIIXOM BHUKOHAHHA TaKUX 3aBIaHb, SK BU3HAYCHHSA
MPIOPUTETHUX HANpPSIMIB PO3BHTKY BIAMOBITHUX cdep; 3aTBEPIHKECHHS JEPKABHUX OYIiBENBHUX HOPM;
po3poOKa NepKaBHOI CTparerii perioHaIbHOTO PO3BHTKY, IOPIYHHUX TUIAHIB 3aXOIiB MIOAO ii peamiszarii;
3a0e3MeueHHsT BUKOHAHHS JEpKaBHUX IUTHOBHX IPOTpaM Yy BIAMOBITHHUX cdepax, (QyHKIIOHYBaHHS
crucreMu 0a30BHX OpraHizaliii 3 HayKOBO-TEXHIYHOI MisIIBHOCTI y OymiBHUITBI; mopaHHs KaOiHeToBi
MinictpiB YkpaiHu Mpomno3uLii Moo Aep>kaBHUX IporpaM y cdepi OymaiBHUITBA i KHUTIOBO-KOMYHAJIBLHOTO
rOCIIOapCTBa;

Opeanizayitinuil Hanpsm XapaKTepU3yeEThCs BUKOHAHHSAM 3aBIaHb 13 3MIHCHEHHS: OpraHi3alliifHOTOo
3a0e3MeUYeHHs 3 MUTaHb AepP>KaBHOI MiATPUMKHU OyniBHULITBA (MpUAOAHHS) TOCTYIHOTO XUTIa, (POPMYBaHHS
XKHUTIOBOr0 ()OHIY COLIAJBHOTO NPU3HAYCHHS, PO3TOPTaHHA MOJIOADKHOTO JKUTIOBOTO OyHiBHHITBA,
KPEeIUTYBaHHS 1HAWBIAyaTbHUX CITLCHKUX 3a0yTOBHHKIB, PEKOHCTPYKINI KBapTaiiB (MiKpOpaHoHiB)
3aCTapiioro XKUTIOBOro (GOHIY Ta peamizaimil iHPpPaCTPYKTYPHHUX MPOEKTIB; MiATBEPKEHHS MPHUIATHOCTI
OymiBenbHUX BHUPOOIB 1O 3acTOCyBaHHS (BHJa4a TEXHIYHWX CBIJOUTB) Ta OIIHKA BIATOBITHOCTI Y
BHU3HAUCHIW cdepi IisILHOCTI; opramizarii poOOTH 3 MIiATOTOBKH, IEPEHiATOTOBKH Ta ITiIBHICHHS
kBaidikanii mpamiBHUKIB cepu OyOiBHUITBA, >KUTIOBO-KOMYHAILHOTO TOCIHOAApCTBA; CTBOPEHHS Ta

! Baxpax, JI.H., Poccuncknii, 5.B., Crapuios, F0.H. (2007) Aomunucmpamusnoe npaso: Y4eOGHHK JUIsl BY30B.
Mocksa: Hopma.

2 Ilocmanosa npo 3ameepoicenns Ionoocenns npo Minicmepcmeo pezionanvHo2o po3gumky, 6y0ieHuymea ma
HCUMILOB0-KOMYHATbHO20 20cnodapcmea Yipainu 2014 (Kabiner MiHicTpiB Ykpainn). Ogiyitinuii caum
Bepxosnoi Paou Vkpainu. <http://zakon3.rada.gov.ua/laws/show/197-2014-> (2016, TpaBeHs, 13).
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MIPUITUHEHHS iSUThHICTh TEXHIYHUX KOMITETIB CTaHAApTH3allii, BU3HAUYEHHS iX MMOBHOBaYKCHHS B Taiy3i
OyIiBHHIITBA 1 TIPOMHCIIOBOCTI OYIiBEILHUX MaTepialliB; 3aTBEPHKCHHS TMEPENTiKy 0a30BUX OpraHizamiil 3
HAyKOBO-TEXHIYHOT IisSUTbHOCTI Y OyIiBHUIITBI.

Koopounayiiinuti hanpsim podotr MiHicTEepCTBa MOJATAE Y KOOPJAMHALT Ta 3MIHCHEHHI METOIUYHOTO
3a0e3MeueHHs TisTTLHOCTI CTPYKTYPHHX IMIAPO3ILIIB MICIEBHX IepKaaMiHiCTpalliii, opraHiB MiCII€BOTO
CaMOBpSyBaHHs, MiAIPUEMCTB, YCTAHOB Ta OpraHi3alliifi 3 MHUTaHb, IO HAJIEkKaTh IO HOTO KOMIICTEHIIIT;
B3aeMOAii 3 IHIIMMH Jep)KaBHUMH OpTaHaMHM, IOTMOMDKHMMH OpraHaMH 1 CiIy>kKOaMH, yTBOPEHHMHU
[Ipesunentom VYkpaiHW, THMYaCOBHMH KOHCYJIGTATUBHUMH, JOPAAYUMH Ta IHIIMMH JOTOMDKHUMH
opranamu, yTBopeHuMu KabGinetom MiHicTpiB VYKpaiHW, opraHaMd MICIICBOTO CaMOBPSITYBaHHS,
00’€THAHHSIMHM TPOMAJIH, T'POMAJCHKUMHU CIUIKaMH, NPO(CIiJIKaMH Ta OpraHizaiisMd poOOTONABIIIB,
BIJIMOBITHUMHU OpraHaMy 1HO3EMHHX JepXaB 1 MIXHAPOJHHX OpraHi3aiii, a TaKoX IiAIPHEMCTBAMH,
YCTaHOBAMH, OpTaHi3arisIiMH.

BaxnuBe 3HaueHHs y [OisulbHOCTI MiHicTepcTBa Mae HaNpAM HPAGOBO2O Pe2ynio8aHHs, IO
BUSIBIIIETbCSA B y3arajdbHEHHI MPAaKTUKU 3aCTOCYBAHHS 3aKOHOAABCTBA 3 NMUTaHb, IO HAJEXarb 0 HOTO
KOMITETEHITi1, po3poOIli TPOMO3WIKA MO0 BIOCKOHAJICHHS 3aKOHOMABYMX akKTiB, akTiB lIpesnnenrta
Vkpainu, KabGinery MiHicTpiB YkpaiHu Ta BHECEHHI IX B YCTaHOBJICHOMY HOPSIKY Ha posmisin Kabinery
MinictpiB Ykpainu; yTBOpeHHiI Ta 3a0e3medeHHi (yHKIIOHYBaHHS LEHTpaIbHOrO (QoHAY OyaiBelbHHX
HOPM, TalTy3eBoro OHAY HOPMAaTHBHHUX JOKYMEHTIB y cdepi OyaiBHHUIITBA Ta IPOMHCIOBOCTI OYIiBEIbHUX
MarepialiB, 3MiHCHEHHI HarmOBHEHHS (GoHMIB; momanHi KabineToBi MinicTpiB YkpaiHH TPOITO3HUIIINA 11010
aKTIB 3aKOHOJIABCTBAa 3 MHTaHb OPraHi3aiii JiSUTbHOCTI MICIIEBUX OpraHiB BHKOHABUOI BJaJX Ta OpraHiB
MICIIEBOTO CaMOBPSTyBaHHS;, PO3MEKYBaHHI TOBHOBAXEHb MICI[EBUX OpTaHiB BUKOHABUOI BJIQ/IN Ta OPTaHiB
MICIICBOTO CaMOBPSIYBaHHS, aJAMiHICTPaTHUBHO-TEPUTOPIAIGHOTO YCTPOIO; 00’ €THAHHS TEPHUTOPIATbHHUX
rpoMaJ; HOPMAaTUBHO-TIPABOBOMY 3a0€3leUeHHI 3 TMHUTaHb pETiOHaNbHOI MONITHKH 1 MICIIEBOTO
CaMOBPAIYBaHHs, ACP)KaBHOI MIATPUMKH PO3BUTKY MICLIEBOTO CAMOBPSAYBaHHS; HAIIsAAl 3a AisIIbHICTIO
OpraHiB MiCIIEBOTO CAMOBPSIIyBaHHS 3 TMHTaHb 3[IHCHCHHS HAJaHHWX IM 3aKOHOM ITOBHOBR)KEHb OPraHiB
BHKOHABYOI BIJIATU; ajamnTallii HaIlioHAJIHHOTO 3aKOHOMABCTBA y cdepi MICIIEBOTO CaMOBPSAYBAHHS 0
MOJIOKeHb €BPONECHKOI XapTii MiCIIEBOTO CaMOBPSAYBaHHS Ta iHIIMX MIXHAPOAHUX JOTOBOPIB, 3roja Ha
000B’sI3KOBiCTh SIKUX HajgaHa BepxosHoto Pagoro Ykpainu.

3MiWCHIOIOUN TisSTBHICTE 3 inghopmayitinozo 3abe3neuennsi, MIHPETIOH pO3IVISAIAE B YCTAHOBICHOMY
3aKOHOJJABCTBOM TIOPSAKY 3BEpHEHHS TPOMaisiH 3 MWTaHb, MO HAaJeXaTh 1O WOTO KOMIIETEHIIIT;
OTIPWJIIONHIOE iH(OpMAII0 Mpo isUIbHICT MiHicTepcTBa, OPraHi3oBye B YCTAHOBICHOMY IOPSAKY
BHCTAaBKOBY Ta BWJIABHHUYY MIisSUIBHICTH, IPOBEICHHS KOHKYpCIB, ceMiHapiB, KOH(EpeHIIiH, KOHTPECIB 3
MUTaHb, 10 HAJIEKATh /IO HOr0 KOMIIETEHIIIT; iIHPOpMYy€E Ta Halae Po3’ICHEHHS 100 peai3allii JepKaBHOT
MOJITHKK y BIiAMOBiAHUX cdepax; 3aiiicHioe 3abesneueHHs iHGOpMaTH3alii, eJIeKTPOHHOTO YpsoyBaHHS,
(opMyBaHHS 1 BHKOPHUCTaHHS HAI[IOHATHHUX EJICKTPOHHHUX iH(QOPMAIIHHIX pecypciB, PO3BUTKY
iH(OpMaIITHOTO CYCITITECTBA.

Ha cyuacHoMy erami BaKIMBUMH HampsiMaMu poOoTH MiHiCTEpCTBa € PeryiasiTopHa isUIbHICTB, a
TaKOX JiSITHHICTB MO0 ACUEHTpai3allii Ta qeperylsiii Horo HOBHOBa)KEHB Yy Tary3i Oy/miBHHIITBA.

PerynsropHa misutbHICTP MiHICTEpCTBA Mae Ha MeTi: 3a0e3leUeHHS MPHUHIUIIB JIep>KaBHOI
PETYISTOPHOT MOJITUKU Y chepl rocmoaapehkoi AisIbHOCTI; Y3rOIKEHICTh HOPMATHBHO-TIPABOBUX aKTIB y
CHCTEMi YMHHOTO 3aKOHOJABCTBA; MiABHILICHHS PiBHS 3aKOHHOCTI y cdepi OyIiBHHULTBA; yIOCKOHAJICHHS
HOPMaTHUBHO-TIPaBOBOi 0a3W; CTBOPEHHS HAJEKHUX TMPABOBUX IMIACTaB I pPoOOTH CyO0’€KTiB
TOCTIOAAPIOBAHHSL 1 TPOMAaJsSH; CTBOPEHHS YMOB JUIS IIJBUINEHHS €(QEeKTUBHOCTI (YHKIIOHYBaHHS
Cy0’€KTiB TOCMOJApIOBAHHS; CIPOLICHHS MEXaHi3My MHO3BUIBHHX MpPOLEAYp; CHPOLICHHS NisUIBHOCTI
cy0’€KTiB rocrogaproBaHHsI.

3rimao 3 «lH(popmariiero mpo 3milicHeHHS MiHperioHOM peryisITopHoi AisutbHOCTI ¥ 2015 poriy,
po3mimeniii Ha BeG-caiiti Minicrepcta', Ha BukoHamHs 3akomy Ykpainm «IIpo 3acaam aepiKaBHOI
pEryISATOpHOI TOMITHKH Yy cepl TocmoapchKoi MisUNIBHOCTI» PEryJsSTOpHA MisIBHICTH 3MIMCHIOBAJACh
BiamoBimHo n0 Ilmany mismpHOCTI MiHpPETiOHY 3 MATOTOBKH MPOEKTIB PEryiasaTOpHUX akTiB Ha 2015 pik,
3aTBepKeHOMY Haka3zoMm Minictepcetsa Bif 15.12.2014 Ne 349, Y upomy nepenbauanocs po3pobienns 199
pEryIsSTOpPHUX aKTiB, 3 HUX: 48 mpoekTiB 3akoHiB, 74 mpoekTiB akTiB KabGinery MinictpiB Ykpainu ta 78
MpoeKTiB Haka3iB MiHictepcTBa. [3 3ammanoBanHoro Ha 2015 pik mpuitHaTO: 2 3aKkoHH YKpaiHu, 23 akTH

" Inpopmanis npo 3iticHenns MiHperioHOM perynsTopHoi misubaoCcTi y 2015 powi. Jepoccasua pezynsmopha
cayorcoa Yrpainu. <http://www.minregion.gov.ua/wp-content/uploads/2016/02/Informatsiya-pro-
zdiysnennya-Minregionom-regulyatornoyi-diyalnosti-u-2015-rotsi.pdf>(2016, TpaBens, 14).
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Kab6inety MinicTtpiB Ykpainu Ta 22 Haka3zu MiHicTepcTBa, yChoro 47 peryiaTOpHUX aKTiB, IO CBIAYUTH
Mpo 30UTBIIEHHS KUTBKOCTI PETYISITOPHUX aKTiB Maiike yaBidi, mopiBHIHO 3 2014 pokom (26 akTiB). Ilpu
oMy MiHicTepcTBO 3a0e3MneuyBalio MaKCHMANbHY BiJKPUTICTh TPOLECY PEryJISITOPHOI IisSUIBHOCTI Ta
JOTPUMAaHHS €IMHOTO MiJXOLy A0 MiATOTOBKH MPOEKTIB PEryJIATOPHUX AKTiB.

OKpiM TOTO, BOKJIMBUAM HAIMPSMOM y PETYJATOPHIN MiSUTBHOCTI 3QJIAIIAETHCS TEPETII IPHHHITHX
PETYISTOPHUX aKTiB 3 METOI MPHBEJCHHS IX Yy BIAMOBIJHICTH 10 BUMOT YHHHOTO 3aKOHOJABCTBA Ta
MPUHIMIIIB Jep>KaBHOI PETYJSTOPHOI MOJITUKHU, MPO IIO CBIYUTH, HANPUKIAM, MiATOTOBKA Ta YXBaJCHHS
3akony Ykpainu Big 09 xBitHs 2015 Ne 320-VIII «IIpo BHeceHHS 3MiH 10 AESIKUX 3aKOHOJABYHMX aKTiB
Ykpaiaum 070 MAemeHTpati3aiii MOBHOBAKEHb y cdepi apXiTeKTypHO-OymiBEIBHOTO KOHTPOIIO Ta
YJIOCKOHAJIEHHsT MicTOOY/IiBHOTO 3aKOHONABCTBA', NPMHUHATTS Hakasy MiHiCTepCTBA perioHaIBHOTO
PO3BUTKY, OyAiBHUITBA Ta KUTIOBO-KOMYHAJIBLHOI'O rOCHOAapcTBa YKpaiHu Ta MiHicTepcTBa €HEpreTUKu
Ta BYTLIBHOI TTpoMHCTIOBOCTI YKpainu Bix 14 mumas 2014 Ne 193/507 «IIpo BU3HAHHS TaKUM, 1110 BTPAaTUB
YHHHICTh, Haka3zy [lep>kaBHOIO KOMITeTy OYAiBHUITBA, apXiTEKTYpH Ta JKUTIOBOI MOJITUKKA YKpaiHu Ta
JHepxaBHOTO KOMITETy YKpaiHH IO Harjsiay 3a OXOPOHOIO mpai Bix 27 mucromaga 1997 poky Ne 32/288»
*, Haka3y MiHicTepcTBa PerioHaIbHOTO PO3BHTKY, OYIiBHHITBA Ta KHTIOBO-KOMYHAIHOTO IOCIONAPCTBA
Vkpainun Bim 24 xBitHa 2015 Ne 79 «IIpo 3atBepmkenHs [lopsnky NpUHHATTS B EKCIUTyaTamilo i
MIPOBEJICHHSI TEXHIYHOTO OOCTEKEHHSI IHAWBIyaIbHUX (CaIUOHMX) KHUTIOBUX OYIUHKIB, CaJIOBUX, TAYHUX
OYIMHKIB, TOCHOJApChKUX (mpucanuOHUX) OymiBenb 1 CHOPYH, TPOMaACHKHX OYIWHKIB Ta OymiBenb i
CIIOpPYA ClTbCbKOTOCTIOMapchkoro nmpm3HadeHas | ta I xaTeropiit ckiaagHOCTI, sSKi 30ym0BaHi 0e3 J03BOITY
Ha BUKOHAHHs OYiBEIbHUX p06iT>>3 TOILIO.

BucnoBku. [IpoBenenuil anami3 3aKOHOJAaBCTBA YKpaiHM Ja€ MiACTaBU CTBEPAKYBAaTH HACTYIIHE.
MiHiCTepCTBO PETiOHATEHOTO PO3BUTKY, OyMIBHHUIITBA Ta KUTIOBO-KOMYHAIBHOT'O TOCIIOAApCTBA Y KpaiHu
y cdepi OyIiBHHUIITBA € PEryJIATOPHUM OPraHOM cIelianbHol KommereHiii. Ha cydyacHomy etami
BaXIMBUMH HampsMaMu poOoTH MiHicTepcTBa € BIOCKOHAJICHHS MEXaHi3My peaiizauii aep:kaBHOI
MIOJIITUKN Y Cepl perysITopHOI NisIbHICTh, a TaKOX MIsIIBHOCTI IMOMO JEIeHTpalizamii Ta Aeperysisimii
OTO0 TOBHOB)KEHD Y TalTy3i OYIiBHHUIITBA.

MiHicTepCcTBO pErioHaJbHOTO PO3BUTKY, OYAIBHHUITBA Ta XHUTJIOBO-KOMYHaJbHOTO TOCIIOAApCTBA
VYkpaiHu € TOJOBHUM OPraHOM y CHCTEMi LEHTPaJbHHX OpraHiB BHKOHABYOI BJIaAM, IO BiANOBimae 3a
BIIPOBAKCHHS JETICHTpaTi3aIlii.

CrorojieHHsI IOTpeOy€e BIPOBAKCHHS HETAWHUX 3aXO0JIiB, CIIPSIMOBAHHUX HA IOJANbBIIC KOMILIEKCHE
BUBYCHHS agMiHICTPaTHBHO-TIPABOBOrO cTaTycy MiHperioniB y cdepi OyniBenbHOi AisUTBHOCTI,
BPaxOBYIOUH CKJIATHUN Ta CYNEPEWINBHM XapakTep MPOIECY PETYIIOBaHHS OYIIBEIHHOIO MISUTBHICTIO B
Vkpaini. 3aranbHO BH3HAY€HI HampsMU PO3BUTKY B IyONiYHOMY YNpaBiiHHI YKpaiHu, a came
JeleHTpallizalis Ta MOKIMBICTh 1HTerpauii JO €BPOMEHCHKOi CHUIBHOTH, MalOTh OyTH BiZoOpakeHHI y
Cy4acHiil JepkaBHIN MOMITUII B cdepi OyMiBETbHOI MiSUTBHOCTI TaKUM YHHOM, 1100 CTBOPHUTH B YKpaiHi
TaKi yMOBH, 00 BEMKHI MOTEHINA OyaiBeIbHOI Tary33i 0yJi0 e(eKTUBHO BUKOPUCTAHO 331 PO3BUTKY
HAIlIOi JEp>KaBH.

1 3axon Vkpainu npo @uecents 3MiH 00 0esKUX 3aKOHO0AsYUX akmie Ykpainu wo0o oeyenmpanizayii
N0BHOBAJICEHD y cghepi apXimeKmypHo-0y0igeibH020 KOHMPOLIO MA YOOCKOHALEHHS MiCmMo0y0i8H020
saxonooascmea 2015 (Bepxosua Pama Yxpainu). Ogiyitinuil caiim Bepxoenoi Paou
Yxpainu.<http://zakon3.rada.gov.ua/laws/show/320-19> (2016, TpaBens, 13).

? Hakas npo 6usHanms maxkum, wo empamue duHnicms, naxasy Jepocasnozo komimemy 6ydignuymea,
apximexmypu ma xcumaogoi nonimuxu Ykpainu ma /lepocasrnozo komimemy Ykpainu no na2naoy 3a
oxopoHroto npayi 2014 (MiHICTEpCTBO perioHAIIEHOTO PO3BUTKY, OYAIBHHIITBA Ta KUTIOBO-KOMYHAJIHHOTO
rocrojapcTBa YKpainu tTa MiHicTepcTBa eHEpreTHKH Ta ByTiIbHOT IIPOMUCIOBOCTI YKpaiun). Ogiyitinuii
caum Bepxosnoi Paou Ykpainu.<http://zakon3.rada.gov.ua/laws/show/z0867-14> (2016, TpaBeHs, 13).

3 Haxas npo 3amseposcenns [1opaoky npuiinamms 6 eKCnayamayito i nposedentss mexuiyno2o 00Cmexcents
IHOUBIOYANbHUX (CAOUOHUX) HCUMTIOBUX OYOUHKIB, CA00BUX, OAQUHUX OYOUHKIB, 20CN00APCHKUX (NPUCAOUOHUX)
byodisens i cnopyo, epomadcvkux 6younkie ma 6yodigenb i CHOPYO CilbCbK020Cn00apcbko2o npusHayents I ma
11 kameeopiti ckradnocmi, siki 30y006ani 6e3 00380y HA GUKOHAKHS OyOigenvHux pobim 2015 (MiHicTepcTBa
PETiOHAaTBFHOTO PO3BUTKY, OyMIBHUIITBA Ta KUTIOBO-KOMYHAIBHOTO rocrogapcTBa Ykpaian). Oghiyitinuii
caum Bepxoenoi Paou Ykpainu. <http://zakon2.rada.gov.ua/laws/show/z0547-15> (2016, TpaBens, 14).
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PROBLEMS OF LEGAL PROVISION
OF INNOVATIVE BANKING

The author analyzed the problem of legal provision of innovative banking. In modern conditions
unconventional use of technologies in financial services sometimes absorb ways, system,
methods of service delivery and some other objects of intellectual property. The author
considered several problems in implementing financial innovations and questions on the
coordination of technical solutions and the necessity of standardization and interoperability.
Also the article investigated the aspect of regulating the use of financial innovation from the
point of view of their accessibility for all participants in the financial markets. Finally, conclusions
was done concerning innovating in banking. According to the author, the main problem is
resolving legal issues regarding the relationship between the mechanisms of patent protection
technologies and their mass application, resolving the conflict of public and private interests.
Key words: financial innovation, banking, invention, patent, payment services.

The regulation of innovations and technologies with their elements as components of innovations
considered by such scientists as O. Davydiuk, J. Atamanova, K. Efremova, K. Martiakova, O. Shevchenko,
D. Pogribnyi (transfer of technologies), B. Paduchak, I. Venediktova (intellectual property), 1. Yakubivskyi
(intellectual property rights), Y. Voronin (invention) and others. But in modern conditions unconventional
use of technologies in financial services appears, which sometimes absorb ways, system, methods of
service delivery and some other objects of intellectual property.

In accordance with the database of State register of patents of Ukraine for inventions, utility models
and industrial designs' Ukrainian banks protected the rights on appropriate items of intellectual property by
obtaining patents. As of April 25, 2016 there were registered 12 (4 of them are annulled) patents for
inventions related to banking, 19 (1 of them is annulled) patents for utility models and 41 (26 of them are
annulled) patents for industrial designs. Many inventions and utility models provide systems, methods or
processes of banking operations, parts of banking operations or performing certain actions related to the
following transactions. They can be classified by various criteria. In our opinion, their distribution on the
objects of intellectual property in accordance with the International patent classification (IPC)* and their
correlation with the classification of banking innovations by certain groups according to scientific sources
are the most expedient.

The classification of these inventions reveals that they relate exclusively or concurrently with another
encoding to systems or data processing methods specifically adapted for administrative, commercial,
financial, managerial, supervisory or prognosticative purposes. Herewith, such methods or criteria for
marking patents are used as additional criteria (according to IPC):

e payment structure, schemes or protocols;

e trade, such as purchase, electronic commerce;

e finances; insurance; tax strategy; corporate tax or income tax treatment;

esystems or methods that are specially adapted for administrative, commercial, financial,
managerial, supervisory or prognosticative purposes, without significant data processing.

Such systems and methods may be classified directly by the content in the following areas:

1. methods of remote access authentication or identification of bank clients for banking
operations;

2. systems for transactions that relate only to bank operations or also to electronic commerce;

3. methods of electronic accounts or bill payments;

" Opiyitinuii 6e6-nopman Jepoicagnoi cyxcou inmenekmyansnoi enacnocmi Ypainu. <http://sips.gov.ua/ua/
registers.html> (2016, March, 15).

* Mixnapona natentHa kiacudikanis (Bepcis 2015). <http:/base.ukrpatent.org/mpk2009/index. html?level=c>
(2016, March, 15).
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4. system of remote receiving information in a relationship "bank-client".

Scientists' distinguish the corresponding operations and activities:

e by the subject and the scope: product bank innovations that are connected with traditional bank
activities; process bank innovations that are innovations of technological processes, properly process or
service innovations;

e by the degree of novelty: innovations in an individual bank or innovations at the national level;

¢ by the nature of the need satisfaction: innovations that are focused on existing needs or innovations
that are focused on the formation of new needs;

e financial innovations are also classified according to the new methods of the provision of services.

In modern conditions technology solutions for banking operations are generally classified by
methods, systems access to direct banking services.

However, «innovation» is a broad term that encompasses several themes, including technological
change, changes in services offered and changes to banks’ business model. The study focuses on a selection
of five defined «innovations» in the banking market”. Mobile banking provides banking services through
mobile, smartphone, tablet channels. Digital wallet is a service that facilitates the storage of payment
credentials a payment either online or via a mobile device. Aggregators are a website or computer software
that aggregates a type of information from several sources on the Internet. «Big Data» is the set of
information, approaches and technologies for banking operations. The focus is on the use of big data in
assessing credit-worthiness. «Bank in a Box» provides comprehensive core banking systems by another
party to a bank.

1. Mobile banking includes new methods, systems, processes and programs that are the parts of such
core services provided by mobile banking applications’:

e account checking services;

e money transfer and payment services;

e ATM location services;

e personalized alert;

e loan and service requests.

C. Mariotto and M. Verdier describe such innovations in mobile banking: stored-value card; personal
finance tools apps; mobile technologies; touch ID, NFC, and Bluetooth technologies and cross border
transactions; mobile technologies; online platform and others".

2. Digital wallet — is a service that facilitates the storage of payment credentials and enables users to
make payments, either online or via a mobile device. It can take a number of forms, encompassing different
technologies, channels and providers. Digital wallets are generally split into two broad categories: online
digital wallet and mobile digital wallet”.

Mobile digital wallets can be based on a number of technologies. These include:

e smartphone-based services that transmit funds directly using a mobile phone number;

o cloud-based services, with payment details stored in the cloud;

e other apps: services such as Apple Pay, which stores payment details;

e use of barcodes and QR codes for the payment through the merchant;

e use of NFC-enabled phones to make contactless payments;

e hardware-based systems;

e payment system.

" €ropuuesa, C.B. (2010). nnosayiiina disnvricms komepyitinux 6anxie: cmpameziuni acnekmu. Ilonraa: TOB
«ACMly, 63, 89.

% The Impact of Innovation in the UK Retail Banking Market. 2015. 4 Final Report for the Competition and
Markets Authority. <https://assets.digital.cabinet-office.gov.uk> (2016, March, 15).

3 The Impact of Innovation in the UK Retail Banking Market. 2015. 4 Final Report for the Competition and
Markets Authority. <https://assets.digital.cabinet-office.gov.uk>.

* Mariotto, C., Verdier, M. (2015). Innovation and Competition in Internet and Mobile Banking: An Industrial
Organization Perspective (Verkko-Ja Mobiilipankkitoiminnan Innovaatiot Ja Kilpailu Toimialan
Taloustieteen Nékokulmasta). Bank of Finland Research Discussion Paper No. 23/2015.
<SSRN:http://ssrn.com/abstract=2695739>.

> The Impact of Innovation in the UK Retail Banking Market. 2015. 4 Final Report for the Competition and
Markets Authority. <https://assets.digital.cabinet-office.gov.uk> (2016, March, 15).
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Aggregators are services that enable customers to select and buy products from a range of providers
in a single place. Aggregators as a new computer software and a method of using banking services can
function as comparison aggregators or account aggregatorsl.

First of all, «Big Datay is a database that contains a huge set of information. The term is broadly used
to describe data that is especially large in volume that traditional desktop computers and software are no
longer capable of processing it. In other words, Big Data is the solution of the problem data storage and
processing huge data volumes. For example, there are number of potential uses for big data within the
banking sector. These include:

¢ Using detailed customer data to better differentiate between consumers. This can be used for both
customer acquisition and customer retention strategies.

e Making use of data from a wider variety of sources in order to assess potential borrowers and the
risks of default associated with loans. This is of particular relevance in the market for SME lending.

e Analyzing patterns in large datasets in order to rapidly identify security breaches and predict future
violations.

e Making use of centralized information in order to ensure that regulatory reporting requirements are
fulfilled while protecting customer privacy.

e Simulating future events and understanding the state of their business, in order to become more
capable of managing risk’.

Secondly, the processing large volume of information is only a part of the "iceberg". The most
popular definition of three «V» (volume, velocity, variety) is used in the context of the term «Big Datay.
For example, the operation of checking the balance on the card for cash withdrawals is calculated in
milliseconds. These requirements are dictated by the market. On the third hand, the information is varied
and unstructured. More and more it is necessary to operate with media content, blog posts, poorly
structured documents, etc.

So when we talk about Big Data, we understand that it is associated with three aspects: the large
volume of information, its diversity or the need to process data very quickly. On the other hand, this term is
often understood quite specific set of approaches and technologies that are designed to solve these
problems. The basis of one of these approaches is a system of distributed computing, where processing of
large amounts of data requires for not one high-performance machine but a whole group of machines that
are united in a cluster.

«Bank in a Box» is typically understood more broadly as a «one-stop shop» service, whereby a new
entrant or existing institution can obtain a complete solution for the IT systems it needs to operate a banking
business. Bank in a Box broadly include:

e a core banking solution providing a range of banking products;

e support for face to face and digital different delivery channels;

e debit and credit card processing;

¢ Know Your Customer / Anti Money Laundering services;

e credit processing;

e fraud and risk analytics;

e financial, management and regulatory reporting’.

The majority of similar services that are offered in «Bank in a Box» have been proposed by
researchers of modern innovation economy of Ukraine innovations in information technology management
for the companies of the financial sector. They are as follows. It is important to expand the bank's
operations in different market segments while reducing the cost of information processing and improve
customer service. ERP class systems allow raising the requirements for efficiency, integrity and objectivity
of information on the bank activities and developing strategic management that is based on the Balanced
Scorecard. Customer requirements for the software are also in:

1.functionality, technology and adaptation to standard information technology that are offered by this

" The Impact of Innovation in the UK Retail Banking Market. 2015. A Final Report for the Competition and
Markets Authority. <https://assets.digital.cabinet-office.gov.uk> (2016, March, 15).

? The Impact of Innovation in the UK Retail Banking Market. 2015. 4 Final Report for the Competition and
Markets Authority. <https://assets.digital.cabinet-office.gov.uk>.

? The Impact of Innovation in the UK Retail Banking Market. (2015) 4 Final Report for the Competition and
Markets Authority. <https://assets.digital.cabinet-office.gov.uk> (2016, March, 15).
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control system;

2.readiness of software developer to provide the necessary support for project management;

3.achieving the appropriate level of adaptation, which is proposed by specific legislation
requirements.

It is necessary to make accent on the development of capabilities for the development and client base
analysis in order to take into account the customers’ needs and requirements to provide the personalized
approach to client and to transform business in the most clear and transparent to them'.

These researchers also offer information technology to government agencies in finance such as
maintaining automated control systems that allows to control the flow of finance, correctness of the
transaction amounts balances, etc. These tasks may be effectively solved by using modern information
technology. So the project that was accepted for implementation by the State Treasury Agency of the
Ministry of Finance of the Republic of Azerbaijan in 2005 had already provided for developed in the first
stage of implementation:

l.information procedures for budget management (FI-FM);

2.revenue management systems (PSCD);

3.technology management of budget obligations (MM);

4.methods of forming analytical reports (BW).

ERP - is a system that reduces the collection and processing of information on financial results
online. There are also algorithms that increase the accuracy of forecasting®.

W. Scott Frame and Lawrence J. White define a financial innovation as something new that reduces
costs, risks or provides an improved product / service / instrument that better satisfies financial system
participants’ demands. Financial innovations can be grouped as new products or services; new production
processes; or new organizational forms’.

These inventions and utility models of Ukrainian banks can be attributed to certain types of financial
innovation:

e commercial banks provide banking services at home that allow customers to pay bills, transfer
funds and view account status using microcomputers;

e financial planning services and investment services in affiliates — financial supermarkets are
offered;

e home banking, including Internet banking;

e introduction of banks that are only on the Internet;

e clectronic bill presentment and payment”.

In many cases, innovations in retail payments represent only incremental improvements to existing
and established payment services. However, large leaps can occur, particularly in countries where the
payment infrastructure is underdeveloped’.

These forms of innovation give an opportunity to include financial and banking innovations in
technologies and services that are elements of innovation in accordance with laws of Ukraine «On
innovation activity» and «On state regulation of activities in technology transfer».

Furthermore, such technological solutions correspond to fixed concept of invention and utility model.
Invention meets the patentability if it is new, involves an inventive step and is industrially applicable
according to the law of Ukraine art. 7 p. 1, 2 «On protection of rights to inventions and utility models»’. In
its turn, utility model meets the patentability if it is new and industrially applicable’. It is important to note

! Topaxnsucknii, JIJL. (2010). Hunosayuonnas skonomuka. Xapskon: 000 «3JIDHA».

* Topaxusuckuii, JLJ1. (2010). Hunosayuonnas sxonomuxa. Xapskon: 000 «3JIDHA».

3 Frame, W. Scott, White, Lawrence J. (2014). Technological Change, Financial Innovation, and Diffusion in
Banking. Working Papers 2. New York: New York University, Leonard N. Stern School of Business,
Department of Economics <http://web-docs.stern.nyu.edu/old_web/economics/docs/workingpapers/2014/
White TechnologicalChange Jan2014.pdf> (2016, March, 15).

* Finnerty, J.D. (1988). Financial Engineering in Corporate Finance: An Overview. Financial
Management, 17(4). <http://www jstor.org/stable/3665764>.

> Innovations in retail payments (2012). Report of the Working Group on Innovations in Retail Payments. Bank
for International Settlements. <http://www .bis.org/press/p120529.htm>.

8 3axon npo oxopomy npas na eunaxodu ma kopucui modeni 1991 (Bepxosna Pana Ykpainn). Ogiyiiinuii caiim
Bepxosnoi Paou YVxpainu. <http://zakon3.rada.gov.ua/laws/show/3687-12> (2016, March, 15).

7 3axon npo oxopony npas na eunaxoou ma kopucui modeni 1991 (Bepxosna Pana Ypainn). Ogiyiiinuii caiim
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that these financial innovations relate to technology objects according to the law « On state regulation of
activities in the field of technology transfer»', namely, scientific results, objects of intellectual property
rights (including patents, utility models, scientific, technical works, computer programs, trade secrets),
know-how, which display a list, timing, order and sequence of operations process production and \ or sale
and storage products and services.

It is necessary to consider the legal doctrinal understanding of technology as innovations.
O. Davydiuk includes the concept «technology» such components: production methods and processes
information about the sequence of individual production operations, the results of research and
development work, project documentation mechanism, equipment instruments, devices, tools, etc.’

V. Babayev relates to objects of intellectual property rights in innovation: scientific and technical
information, computer programs, compiling a database, and industrial property: inventions, utility models,
industrial designs, trade (brand) name, geographical indication of origin, trademarks for goods and services,
topographies of integrated circuits, plant varieties, know-how. In our opinion, in financial services and
banking objects of intellectual property among the above objects are scientific and technical information,
computer programs, compile databases, inventions, utility models.

There are several problems in implementing financial innovations. There are questions on the
coordination of technical solutions and the necessity of standardization and interoperability. Some
questions exist to determine the policy of central banks — towards the development of international
standards, adherence to them, collaboration with stakeholders, the direction, participation and support of
national standards.

There are factors that make it difficult for all newcomers to enter the financial market. It is noted that
the international financial market for retail banking has regulatory, structural and strategic barriers to entry
financial services markets’.

Regulators impose barriers to entry on the market by requiring banks to obtain a license from the
relevant authority and to implement risk management procedures. Meanwhile, non-banks, such as Internet
Service Providers and platforms or large retailers, have less regulatory barriers. There are also barriers to
entry due to the particular structure of costs in the banking industry. Costs functions of banks are
characterized by economize of scale and scope between deposit and lending activities. Banks economize on
costs by bundling both services because they reduce information asymmetries between depositors and
lenders, and thanks to their expertise in managing liquidity risk.

The barriers to entry can be strategically erected by incumbent banks. Competitors can also be
deterred from entering the financial market by strategic investment in quality. The level of bank quality
investments increases in market size and dominant banks offer higher quality than fringe banks.

Thus, the development of innovation and/or technology in the market of banking services and other
financial services markets must be clearly associated with the following tasks:

1. The promotion using new technologies in banking.

2. The development of legal framework for public prioritizing technology development in the
financial services markets.

3. The resolving legal issues regarding the relationship between the mechanisms of patent
protection technologies and their mass application, resolving the conflict of public and private interests.

4. The definition of common technical rules and standards for banking transactions and other
financial services to eliminate conflicts.

5. The elimination of anticompetitive issues of application of innovations in the financial

services markets.

Bepxosnoi Paou Yxpainu. <http://zakon3.rada.gov.ua/laws/show/3687-12> (2016, March, 15).

' 3akon npo depacasne peaymosanns dianvrocmi y chepi mpancgepmy mexnonoziii 2006 (Bepxopua Pana
Yxpaiun). Ogiyitinuii carim Bepxosnoi Paou Yxpainu. <Pexxum nocryiy:
http://zakon3.rada.gov.ua/laws/show/143-16> (2016, March, 15).

? TaBumiok, O.M. (2010). Texnonozisa sk 06 ekm 20c00apcbko-npasosoeo pe2yniodants. Xapkis: Bua-Bo
«®IHH», 23.

* Mariotto, C., Verdier, M. (2015). Innovation and Competition in Internet and Mobile Banking: An Industrial
Organization Perspective (Verkko-Ja Mobiilipankkitoiminnan Innovaatiot Ja Kilpailu Toimialan
Taloustieteen Nékokulmasta). Bank of Finland Research Discussion Paper No 23/2015. <http://ssrn.com/
abstract=2695739>.
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HPOBJEMHI IIMTAHHA TIPABOBOI'O
PET'YJIIOBAHHSA CITAAKOBUX BI/THOCHUH,
YCRIIAJHEHUX THO3EMHUMM EJIEMEHTOM

Tetiana Khorosha
V.M.Koretsky Institute of state and law of National Academy of Sciences of Ukraine

PROBLEMATIC QUESTIONS OF LEGAL REGULATION
OF HEREDITARY RELATIONS COMPLICATED
BY A FOREIGN ELEMENT

In this article a research of hereditary relations complicated by a foreign element is carried out.
Controversial theoretical issues are considered, new provisions are formulated and specific
proposals and recommendations to improve national legislation on inheritance complicated by a
foreign element are defined.

The analysis formulated some general provisions relating to definition of the principles of law
applicable to international relations of hereditary nature that should be reflected in the Concept
of improvement of legislation on private international law in Ukraine. It is proved that the main
goal in creating a new set of national conflict rules was the introduction of an objective
foundation in definition of charter of international private relations.

Key words: inheritance, inheritance of foreign elements, regulation, legal norms.

ITocTanoBka npo6JeMu B 3arajibHOMY BHUIJIAAI Ta ii 3B’A30K i3 BaKJIMBUMH HAYKOBUMH YH
npakTuuHuMu 3aBaanusamu. Y XXI cromitti mpomecu rioOamizamii, iHTerpamii, mepexili Ha PHHKOBI
BIIHOCHHH, CHIBPOOITHUIITBO MiXX PI3HUMH KpaiHaMH B PI3HUX cepax KUTTEMISIILHOCTI JITOIEH, a TaKOX
Mirpailisi, BiIbHE TIepecyBaHHS IPOMaJIsiH, BUOIp HOBOTO MICIS TIPOKMBAHHS, TIpalleBIAIITYBaHHSA, CIMEHHI,
POIMHHI CTOCYHKH MiXK TPOMaJsiHAaMH Pi3HHUX Jep)kaB Oe3locepeJHbO BIIMBAIOTH HAa PO3BUTOK BiIHOCHH,
10 BUHUKAIOTh B MXKHAPOIHOMY KHTTI.

B nmaHmit Wac TIpOMOBXKYEThCS IHTErpallis YKpaiHM y CBiTOBE, Yy TOMY YHCII, €BpPOIEHCHKE,
CHIBTOBapUCTBO, 3pOCTaE 00CAT TPAHCKOPAOHHOTO IEPEMILICHHS KamiTaly, 1HTEHCHBHO 3H1HCHIOETHCS
MDKIep)KaBHE TepeMillleHHsT oci0, mo mnepeadavyae 30UTbIICHHS MPUBATHOMPABOBUX BIJHOCHH 32 Y4acTiO
IHO3EMHOTO eJieMeHTa. BaXIMBO 3a3HAYMTH, IO MDKHAPOIHE CIIATKyBaHHS HE € BHUHATKOM. KiBKICTH
CIaIKOBHX CIIPaB 32 YYaCTIO IHO3EMIIiB 301IBIIYETHCS 3 KOKHUM POKOM.

Tak, craHOM Ha CHOTOJHIIIHIN AeHb, B cepeHboMy 1,6 % HaceneHHs B KpaiHax €C € rpomansHaMu
IHIIUX Aep’KaB-y4yacHHLb, MIPUYOMY I nudpa Mae TeHAEHLio 1o 3poctaHHs. Cepen kpaiH €Bpocorosy
HAWBUIIMK TOKa3HUK YHCENBHOCTI iHO3eMIIB crocrepiraetbes B JlrokcemOyp3i (21%). IlotiMm #ayTh
Bensris (5,6%), Ipnangis (2,8%), Himeuunna (2,4 %), llIseuis (3%) Ta iHmi kpainu €Bpomnn .

AKTHBI3aIlis MiXKHAPOJHUX 3B’S3KiB, KOHTAKTIB MK (PI3WYHUMHU Ta IOPUAHYHUMH 0cO0aMU Pi3HUX
KpaiH TPU3BOIUTL JO TOTO, MO OO0 €KTHMBHO BHWHHKAE HEOOXIAHICTh OITBIN METAaThHOTO aHAJI3Y
NPUBATHONPABOBUX BIIHOCHH MIXKHAPOIHOTO XapakTepy, TOOTO BiHOCHH, IO BHUXOISATH 32 pPaMKH
IIPaBOBOI CHCTEMU OJHI€T JepKaBH.

3a ocTaHHI POKHM B 0araThoX KpaiHaX CBITY 30LIbIIHIIACS KITBKICTh ITUBIIRHUX, aAMIHICTPAaTHBHHIX
ClpaB 3 iHO3EMHUM eJIeMEHTOM. [IpaBO3acTOCOBHI OpraHM BCE YACTIlle CTUKAIOTHCS 3 MPABOBUMHU
CUTYyalisMH, JI¢ y BiIHOCMHAX Pi3HOTO XapakTepy MPHCYTHIH iHO3eMHHii eleMeHT. He BUKIIOUCHHAM € 1
CIAIKOB1 BIIHOCHUHU.

I ToMy HE MOXKHA 3aJUIIATHCH OCTOPOHL OOTOBOPEHHS MPOOJIEM MPAaBOBOTO PETYIIOBAHHS Y Tally3i

! Manunoscbka, O.A. (2014). Micpayiiina nonimuxa €8poneiicbko2o coro3y: UKTUKY Ma ypoKu Ons Yrpainu.
Kuis: HIC], 6.

174



ISSN 2336-5439 EUROPEAN POLITICAL AND LAW DISCOURSE e Volume 3 Issue 3 2016

MDKHApOJHOTO CIAaJKyBaHHs. 3Ba)KalOUW Ha HaBeJeHI BUINE BiJIOMOCTI, TOCTaTHBO aKTyallbHUM €
JOCITIKCHHST TMHTaHb YIOCKOHAJIICHHS 3aKOHOMABCTBA, IO PETYJIIOE CIAIKOBI BITHOCWHH, YCKJIaTHEHI
1HO3EMHHM €JIEMEHTOM, a TaK0X OOIpYHTYBaHHS Ta (DOPMYIFIOBaHHS KOHKPETHUX i MIOAO IMOKpAalIeHHS
3aKOHOJIaBCTBA B JOCIIKYBaHil cdepi.

AHaJi3 OCTaHHIX AOCJiI:KeHb Ta myOJikauiidl, B fIKHX 3al0YATKOBAHO PO3B’SI3aHHS [IAHOL
npo6jemu. Tema [OCHIDKEHHS HAJIEXKHTh JO 4YHCIAa Malo0 BHBYCHHX. be3nocepeHb0 BHUBYCHHSM
KOJII31HUX MUTaHb y CHaJKOBOMY NpaBi 3aiiManucs Taki aBTopH sk A.A. Py6anos, b.C. Anrimonos, JL.IL.
Anydpiesa, B.I'. bytkesuy, F0.0. 3aika, B.M. Kopeupkwuii, A.I. Mypanos, M.O Camoiinos, C. f. ®@ypca,
€.1. dypca ta iHmIi.

@opmyoBaHHs M1ijdeil cTarTi. MeToro CTaTTi € TpPOBENSHHS aHali3y MpoOJeMHUX IHUTaHb
[IPaBOBOTO PETYIIOBAHHS CIIAJAKyBaHHS, YCKIIATHEHOTO IHO3EMHUM €IIEMEHTOM.

Bukiaaa oCHOBHOTO Marepiany aocJimkeHHsl. 3MiHM, IO BimOyJIWCSs B OCTaHHIA dYac B
MaTepiabHO-IPaBOBOMY PETYJIIOBAaHHI CIaJIKyBaHHS B YKpaiHi, JO3BOJISIIOTH 3 JIOCTATHBHOIO BIIEBHEHICTIO
CTBEP/DKYBaTH, 110 BITYU3HSHUIN 3aKOHOJ/ABEllb, KOHCTPYIOIOUYH BiJIIIOBiJIHI MPABOBI MPHUITUCH, HE TUIBKU
JIOITYCKaB, ajie 1 BpaxOBYBaB TaKWi iX HACTI/OK, SK «BHXIJ» BiTHOCHH, NOB’S3aHHUX 3 IEPEXOJ0M MaiiHa
mortis causa, 3a MeXi BIaCHOI MPaBOBOI CUCTEMH. [HIIMMH CIOBaMH, HOPMH BiTYH3HSHOTO NPHUBATHOTO
IpaBa BUXOMATH i3 PO3MIMPEHOI chepr BAHUKHEHHS CIAJKOBHUX BITHOCHH 3a PaXyHOK HOPM MIXXHApOJIHOTO
xapakrepy. CrpaBe/UIMBiCTh 3a3HaYEHOI T3 MOKHA MiATBEPAUTH HACTYITHHM.

[To-mrepire, 3HAYHO PO3MHUPEHO KOJIO OCI0, AKI MOXKYTh OyTH CHAJAKOEMIIIMH —IK 32 3aKOHOM, TakK 1 3a
3armoBiToM. 30KpeMa, 3aKOHHI CIaJIKOEMII HUHI 3rpyHOBaHi 3a 11’ AThMa YepraMu, 110 MOEJHYIOTh B CO01 SIK
KPOBHHX POIUYIB TTOMEPJIOTO, TAK i IHIMMMX OTM3BKUX CITaIKOAaBIeBi 0ci0. I ak HisIK HE BHKIIOYCHO, IO
cepeln HUX MOXKYTh OIMHUTHCS TPOMAISHH iHO3EMHUX Jep’kaB abo ocobOm 0e3 rpomaasHcTBa. BigHOCHO
CIaJKyBaHHS 3a 3allOBITOM CIIiJi CKa3aTH, IO 3aKOHOAABEIb, BCTAHOBUBIIM CBOOOY 3aMOBiJabHOTO
PO3MOPSIKEHHS B PaH31 OCHOBOTIOIOKHOTO MPUHIIMITY YKPaiHCHKOTO CIIaKOBOTO IIPaBa, B SIKOCTI OAHOTO 3
ACTIeKTIB Jii MFOTO MPHUHIUITY 3aKPIilMB MOJIMBICTH JUIS CIIAJKOABII 3aII0BICTH CBOE MAaWHO OyIb-SKAM
y4acCHUKaM I[UBIIFHOTO 000pOTy. 3aKOHOMIPHUM HACIIKOM IIHOTO € BKIFOYEHHS B YMCIO CyO’€KTIB, IO
NPEeTeHAYIOTh Ha CHAfIIuHy, THX O0cCi0, sIKi B CHJIy pI3HUX KpUTEpiiB HalexaThb A0 1HO3EMHHX
TIPaBOTIOPSIIKIB.

[lo-mpyre, koHIENTyalbHA 3MiHAa IPABOBOTO PETYNIOBAHHA BiTHOCHH BIIACHOCTI, 3aKpiIIeHy B
[uBinkHOMY KOJeKCi YKpaiHu, pU3Beia 10 TOTO, IO A0 CKJIaay MaiHa, [0 NePEeXOIUTh BiJl TOMEPIIOTO
IO iHIIMX 0ci0, MOXXYTh BXOJAMTH KOMIIOHEHTH, TOB’SI3aHi 3 1HIIOIO MPaBOBOIO CHCTEMOI0 — HEPyXOMe
MaifHO, PO3TaIIOBaHe 3a KOPJIOHOM, MaifHOBI TIpaBa, 10 BUIUIMBAIOTE i3 JOTOBOPIB 3 1IHO3EMHUMH OaHKaMU
a00 CTpaXxOBUMU KOMITAHISIMH, 1 T.1.

B cBoto uepry, sik 3a3Hauae F0.B. ByceHko «komi3ii y Mi>kKHapOAHOMY CIaJKyBaHHI 00YMOBIIOIOTHCS
TakUMH (PaKkTOpaMH: 3B’S3KOM CITAJKOBHX BITHOCHH OiJbIIE HDK 3 OJHIEIO IIPABOBOIO CHCTEMOIO,
ILTIOPATi3MOM TIPABOBHX CHUCTEM 1 IX 3IaTHICTIO 110 B3aEMOJIIT» .

ITepenyMOBOIO BHHUKHEHHS KOJi3ii CHAIKOBOrO IpaBa BBAaXKAEThCS 1 B3a€EMOJIiS HaIllOHAJIBLHUX
MPaBOBHUX CHCTEM Yy Wid Tamy3i. Taka B3aeMOIlisi BHUPaXa€ThCS y 3aCTOCYBaHHI B OJHIA KpaiHi HOpPM
CIIaJKOBOTO TIpaBa, SIKi iICHYIOTh B 1HIIIH KpaiHi MO0 YCKIIATHEHOTO IHO3EMHUM €JIEMEHTOM CIaAKyBaHHS,
i IO3UTHBHUM CTaBJIEHHAM 0 HAOyTHX B iHIIi KpaiHi Cy6’€KTMBHUM CHaJKOBHMM IIpaBam’.

CrnafkoBe TPaBOBITHOLICHHS, IO KBali(iKyeTbcAd SK YCKIaJHEHE iHO3EMHUM EJIEMEHTOM, Iepeln
KOMIIETEHTHUM OPTaHOM KOHKPETHOI KpaiHW CTaBUTh MUTAHHS, PABO AKOI KpaiHU MMijuIarae 3aCTOCYBaHHIO
no craakyBaHHs. [IpaBo KOXHOI KpaiHH, 3 SKUM IIOB’S3aHO CIAJKOBE MPABOBIAHOIICHHS, MOTCHIIHHO
MOJKe MTPEeTEHIyBaTH Ha H0r0 BperyTIOBaHHA.

[Ipouec pernamenTanii BiTHOCHH 3i CIIAJKOEMCTBA, 1[0 BUHUKIU B Cepi Mi>KHAPOIHOTO IIPUBATHOTO
IpaBa KOHKPETHOI KpaiHu, Mae cBoto crernudiky. /lo Toro, Sk BperyiroBaTH CIaJKOBE MPAaBOBITHIIICHHS
HOpPMaMH CITaJKOBOTO IpaBa Ti€i 4M IHIIOI Jep»KaBH, HEOOXiJHO MPOBECTH IEBHY MPOIEAYpPY, TOOTO
BH3HAYUTH, MPaBO SKOI KpaiHW MiAJsATae 3aCTOCYBaHHIO IO craikyBaHHs. [Ipw HasBHOCTI MiXHapoIHOI
YTOIH, B SKil 3aKPIiTUICH] MaTepiaJbHO-TIPABOBI UM KOJi3iliHI HOPMH, CITATKOBI BITHOCHHU PETYIIOIOTHCS Ha
miZicTaBl JOTOBIPHUX HOPM, a B pa3i BiJCYTHOCTI MIXKHApOJHOI yroJu, MpaBoO, LI0 3aCTOCOBYETHCS O
CHaJIKyBaHHs, BU3HAYAETHCS HA Mi/ICTABI MPAaBOBUX HOPM HaIliOHAJIILHOTO (BHYTPIIIIHBOTO) IIpaBa.

[Ipenmerom anHamizy HaIIOTO AOCHIKSHHS € HalliOHABHI (BHYTPIIIHI) KOJi3iiHI HOpMU, 3aKpiIUIeH]

' Bycenko, F0.B. (2013). [IpoGiemMu CHaaKOBHX BiJHOCHH y Mi’KHApOJIHOMY NPHBATHOMY TpaBi. Haykoeuii
8icHUK Yorceopodcwkoeo HayionansHozo yHisepcumemy : Cepis: Ilpaso, sun. 21, 174.
? TaitBoporchkuii, B.M. (2007). Misxcnapooune npusamue npaso. Kuis: Opinkom Iutep, 187.
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ab0 B IMBUTFHOMY KOJIeKCi, 800 B OKpPEMOMY 3aKOHi, IO PETYJIOIOTh CITaJKOBI BiIHOCHHHM, YCKIAIHEHI
IHO3EMHUM eJIEMEHTOM. B OCHOBI KOMI3IMHUX HOPM JIEKATh KOJi3iiHI MPUB’ 3K a00 Tak 3BaHi (HOpMyITH
npuKpimieHHs. Ha mincTaBi HamioHadbHUX KOJI3IMHUX HOPM KOHKPETHOI KpaiHW 3MiHCHIOETHCS BHOIp
KOMIIETEHTHOTO TIPABOIIOPSAKY, L0 MiJUIATae 3aCTOCYBAHHIO JI0 CIIaKyBaHHS.

CroromHi B MIKHAPOJHIM TPAKTHINl CHOPMYBAIOCS JBI CHCTEMH BU3HAYEHHS 3aCTOCOBYBAHOTO
npaBa y chepi craJKyBaHHS: yHiBepcaibHa i po3aineHa. [lepina, yHiBepcanbHa cHCTEMa, MiAMOPSAKOBYE
CMaJKyBaHHS HalliOHAJbHOMY 3aKOHY UM 3aKOHY OCTaHHBOT'O MicClsl MPOKUBAHHS CTIAAKOAABLIST HE3AJIEKHO
BiIl BHIy MaifHa. Jl[pyra — po3jiibHa cHUCTeMa, MpH SKild MpaBo, M0 3aCTOCOBYETHCS IO CIIaKyBaHHS,
BH3HAYAETHCSI OKPEMO IS PyXOMOTO (HaIllOHAIBHHM 3aKOH a00 3aKOH OCTAaHHHOTO MICIS TPOKUBAHHS) Ta
HEPYXOMOT0 MaifHa (3aKOH MiCIlsl 3HAXOJPKEHHS MaifHa).

B ramysi criagkyBaHHS, HE3aJIEKHO BijJ TOTO, 3aCTOCOBYEThCS yHiIBepcanbHa abo po3ijibHA CHCTEMa
TP peTJIaMEHTAIII{ CITaIKyBaHHsI, Ha TIPAKTUIll BUHUKAIOTh TIEBHI CKIIATHOIII, TPYIHOIIII, K 3 BU3HAYCHHIM
3aCTOCOBHOT'O MpaBa, TakK 1 MPH 3aCTOCYBaHHI HOPM CIaJKOBOTO mpaBa. [IpaBo, sIKe 3aCTOCOBYETHCS IO
MIEBHUX BUJIB BiTHOCHH, B MDKHAPOJHOMY NPUBATHOMY TPaBi HA3UBAIOTh «CTATyTOM» ab0 «CTaTyTOM
cnaakyBaHH. 1lig cTaTryTOM criagKyBaHHS PO3yMiEMO KOMIIETEHTHHI MPaBOMIOPSIOK, IO SKOTO Bijcuiae
KoJi3iiiHa HOpMa, TOOTO BXKE BHUpILIEHE NMUTaHHs BHOOpY mpaBa. Sk 3azHauae O.0. Kapmaza, cratyr
CHaJKyBaHHSI HE 3aCTOCOBYETHCS Ul BHUPILICHHS NUTaHb MIOAO 3alOBiNAIBHOI 3AaTHOCTI OCi0, a TakoX
dopmu 3anosity'. HopMa mpasa iHO3eMHOI fepkaBn He MOXe OYTH 3aCTOCOBAaHA, SAKIIO ii 3aCTOCYBAHHS
MIPU3BOJIUTL 1O HACHIIKIB, SBHO HECYMICHHX 3 OCHOBAaMH NIPABONPOPSAIKY (IyONidHAM TOPSIKOM
Vkpainn)’.

Komizifina HOpMa — 116 HOpMa BiJICHIIBHOTO XapakTepy, a 1l Mpu3HaYeHHS — BHOIp KOMIIETEHTHOTO
MIPaBOTIOPSIKY, TOOTO OIOCEPENKOBAHE PETYIOBaHHA. 32 CBOECIO CTPYKTYPOIO 1 IpU3HAYCHHIM KOJi3iHHA
HOpPMa BIJPI3HAETbCA BiN IHIIMX TIPAaBOBUX HOPM, 30KpeMa, Bil MaTepialbHUX HOPM; OCTaHHI
0e3mocepeTH0 PETYIIOITh MpaBa i 000B’S3KU YYaCHUKIB NUBUILHOTO 000poTy. HamioHanmbHi KoJi3iliHI
HOPMH € OCHOBHHM iHCTPYMEHTOM DETYJIOBaHHS NMPUBATHO-TIPABOBUX BiJIHOCHH 3 1HO3EMHUM €JIEMEHTOM,
B TOMy d9YHCTi i cmaakoBuX BimHocuH. KomiziiHa HOpMa CKIIAA€ThCS 3 TIBOX EIEMEHTIB: 00CATY 1
npuB’si3kd. [lig oOcsiroM po3ymieMO peryiboBaHi BiZHOCHHH, HANpPHKIAA, CIAAKOBI BiIZHOCHHH, a
MIpHB’sI3Ka BKAa3y€ Ha KOMIIETEHTHHI ITPaBOIIOPSIOK.

Takum 9rHOM, Ha TiACTaB1 HAIlIOHAIBHOI KOJII31iHOI HOPMH KOHKPETHOI KpaiHH 3iHCHIOETECS BHOIp
npasa, IO 3aCTOCOBYETHCS A0 BiIHOCHH CIaIKyBaHHS, TOOTO MaTepiallbHe MPaBo caMe sIKO1 JAepkaBH OyJie
3actocoBaHo. [liJ 3arajbHU CTAaTyT CHAAKyBaHHA MiANaJalOTh TaKi MHTAaHHA CIAAKYBaHHS, SK: Micle
BiJIKPHUTTSI CITAJIIIUHHU, KOJIO CIIAJKOEMIIIB 32 3aKOHOM, YEPTOBICTh 1X 3aKJIMKaHHS J0 CIaJKyBaHHS, CTPOKU
NPUHHATTS CHIAALIMHA, 000B’A3KOBa YaCTKa CHAaIKOEMI 1 T.1I.

Ha nanuii MOMEHT MUTaHHS 3arajbHOTO CTaTyTy CHAaJKyBaHHS IIMPOKO OOTOBOPIOETHCA B JTOKTPHHI
MIX@XHApPOTHOTO NPHUBATHOTO TIpaBa Pi3HUX KpaiH. [IpaBo3HaBI pi3HUX KpaiH aHANI3YIOTh MOHSTTS «CTATyT
CHaJIKyBaHHS», HOTO 3MICT, €IHICTh CTaTyTy CIAaAKyBaHHS 1 T.J. HE TUIBKH 3 TOYKH 30py Teopii, a i
npakTUKU. UM JOIUIBHO rany3i ChnajKyBaHHS BHKOPHUCTOBYBATH €IWHHMH CTAaTyT CHaIKyBaHHSA 1 10
CIIaIKOBOTO TMPABOBITHOIIEHHS, 1 10 CHAAIIMHN CHAaIKOAaBIsl, a00 BCE K 3aCTOCOBYBATH Pi3HI KOIIi3iiHI
HOPMH IWIOJO CIHAJKyBaHHS, BPaXxOBYHOUH TOW (akT, mo MoOBa ije NMpo MDKHAPOJHE CHAJKyBaHHS —
CIaJIKOBE MPABOBITHOLICHHS, YCKIIAJHEHE IHO3EMHUM €JIEMEHTOM.

Bignocunu 31 cnaakyBaHHA B YKpaiHi HinafaroTh i PO3AUILHY CUCTEMY PETYJIIOBAHHS: MUTAHHS
PYXOMOTO MaliHa BH3HAYAIOTHCS 32 MPABOM KpaiHW, Je CIAJKOIABEIlb MaB OCTaHHE MicIle TIPO’KUBaHHS, a
yCHaJIKyBaHHs HEPYXOMOT'O MaifHa — 332 MICI[EM HOTO 3HAXOKCHHSI.

[TpakTuka nokasye, o coaJlinHa MOXe repedyBaTH Ha TEpUTOPIii OAHIET Aep)KaBH, ajie Ha MiJCTaBi
HaI[lOHAJFHUX KOJI3IHHUX HOPM KOHKPETHOI KpaiHM Moxe OyTH 3aCTOCOBaHE MpaBO pi3HMX KpaiH. Ao,
HANPUKIAJA, YaCTHHA CHAAIIMHU 3HAXOAUTHCA HAa TEPHUTOPIii OfHiel KpaiHu, a i1HIIA YaCTHHA HAa TEPHUTOPIi
iHIIOT KpaiHM, aje 3aCTOCOBYETHCS MpPaBO OAHI€T KpaiHW. [IpMHIMTI YHIBEpCANTBHOTO MPAaBOHACTYTHHUIITBA
Qi€ Tomi, KON 1 HAa pyXoMme, i Ha HEPyXOMe MAaiHO CITaJKOMaBLs TOMIUPIOETHCS OIWMH, €IWHUIN
MPaBOTOPSIOK, HE3aIEKHO BiJl MiCIs 3HAXOJDKEHHS CIIANIMHU. B IboMy BHIIQJIKy YCHaJIKyBaHHS MOXKHA
OXapaKTepU3yBaTH AK €IMHE LiJIe i TOBOPUTH PO YHIBepcallbHE MPaBOHACTYTHHUIITBO.

! Kapmaza, 0.0. (2006). Cnadkysanns y cyuacnomy MidcHapoOHoMy npusamuomy npasi: asroped. auc. Ha
3100y TTS HAYK. CTYIEHs Kau. ropu. Hayk: cnem. 12.00.03 «[{uBinbHe nMpaBo Ta MUBUIEHUI MPOIIEC; CiMEiTHEe
MIPaBO; MiXKHAPOJIHE MIPUBATHE MPaBoy. KuiB.

% Kucinb, B.I. (2013). CriajkoBi BiTHOCHHH B Cy4aCHOMY MiXKHAPOIHOMY IPHBATHOMY npaBi. [Ipaso Yipainu,
eun. 7, 160.
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VY Tux kpaiHax, HalpuUKIaJ, B Hom,mil, llexi'l'z, Jie Ji€ KOJi3ilHa MPHB’A3Ka «TPOMAISTHCTBOY MIOJO 1
pPyXOMOTO, 1 HEPYXOMOTO MaiHa CITagKOIaBIld, Ha TPAKTHIIl BHUHUKAIOTH TPYMHOII B MpoIeci iX
periaMeHTaitii, TMM Oijbllle, KOJIM YacTHHA CHAAIIMHH 3HAXOAMTHCSA 3a KOPIOHOM, WIEThCS came Ipo
HEPYXOMYy craamuHy. Hampukinan, 4yacTHHa Ca IuHu CIaJKOAaBI 3HAXOAUTHCS 32 KOPAOHOM, CKaKiMO,
y BUTTISAI HEPYXOMOTO MaifHa, TIPWB’SA3Ka «TPOMAJISTHCTBO» CIAIKOAABISI BHMAara€ 3aCTOCYBAaHHS IIpaBa
IPOMAaJITHCTBA CIAJKOAABIIs, aje IMpaBO KpaiHW, Ha TEPUTOPIi SAKOI 3HAXOAMTHCA HEPYXOME MaWHO,
CaHKI[IOHYE, IO CMaJKyBaHHS HEPYXOMOTO MaifHa CIIaJKOJABIS IiJUIArae periJaMeHTallii mo npaBy KpaiHu,
JIe 3HAXOIUTHCS 11€ MaifHO, TOOTO 3a MiciieM HOTro 3HaXOJ[KEHHSI.

Y Komi3iiHOMY 3aKOHOMABCTBI NEIKHUX KpaiH, sSK Yyxke OyJo 3a3Ha4eHO, 3araJlbHUA CTaTyT
CHaJIKyBaHHS BU3HAYAETHCS a00 Ha MIACTaBi KOJI31HHOT MPUB’I3KH «TPOMAISTHCTBAY CHAaJKOIaBIlsg, a00 Ha
MMiJICTaBl TPHUHIHUITY OCTaHHBOTO MICI TPOXKUBAHHS CHAAKOMABI. B  ykpaiHCbKOMY Komi3iitHOMY
3aKOHOJIAaBCTBI 3aKOHOMABEIlh 3aKpIilMB ABI KOMI3iHHI TPUB’S3KU: «CHAAKOBI BIIHOCHUHHU PETYIIOIOTHCS
[IPaBOM JICpIKaBH, Y SKil CIaJKOJaBeIlb MAB OCTAHHE MICIE TPOKMBAHHS, SKIIO CHAaJKOIAaBIeM HE 00paHO
B 3aII0BiTi MPaBO JePKaBH, TPOMATHUHOM SIKOi BiH OyB»”.

XapakTepu3youn KOIi3iifHI HOPMH PO CHaJKyBaHHS B YKpaiHi Ta iHmumx kpaiHax CHJI, He MoxxHa
He 3yNMUHUTHCS Ha OJHINH BaximBii oOcraBuHi. CripaBa B TOMY, IO B LIUBUIBHUX Kojaekcax Bipmewii,
Binopyci, Kazaxcrany mopsj i3 3araJibHOIO MPUB’SI3KO0 YCHAJAKyBaHHS PyXOMOTO 1 IHIIIOrO MaiiHa, o He
BIIHOCHUTBLCS O HEPYXOMOCTI /IO TpaBa KpaiHW, B AKiii MOMEpiIuil MaB MOMINMJIii HAa BHITAJOK CMEpTI,
MICTHTBCS TIPAaBUJIO TIPO T, IO CHAAKOMABEIh B 3allOBITI MOXKE BKa3aTH Ha Te, IO JO BiTHOCHWH 3i
CHaJKyBaHHS JAaHOTO MalHa 3aCTOCOBYBaTHMETbCA IpaBo KpaiHM #oro rpomaasHctBa (cT. 1292 LK
Bipwmenii*, cr. 1133 I[K Binopyci’, cr. 1121 IIK Kasaxcrany®).

3MICT maHWX HOPM IOKa3ye, IO HaIllOHaJIbHI 3aKoHOAaBIll psay kpain CHJI mpuiiHsou mo yBaru
HasBHY B JaHUI Yac y CBITOBiM NMpakTHIli TEHAEHIIO MOUIMPEHHS IHCTUTYTY aBTOHOMIi BOJI CTOpiH Ha
CMagKOBI BIJHOCHMHM MDKHApOAHOTO Xapaktepy. [lpm npoMy cimig BCUISKO MiIKPECIHTH, IIO TakKe
MIOIIUPEHHST Ma€, K MPaBUIIO, AyXKe OOMEKEHHUI XapakTep, K 3a OpPMOI0 BUPKEHHS, TAK 1 32 3MiCTOM.
[To-neprie, ciagkoAaBerb MOYKE BUCIIOBHTH CBOIO BOJIIO TiJTPKU B 3aITOBITi 200 IHITOMY PO3IMOPSKEHHI Ha
BHIIaJIOK CMEPTIi, SK II€ BCTAHOBIICHO Yy HaBEJCHUX BWIIE 3aKOHOJaBumMx akTax kpain CHJI, a Takox y
BerynHomy 3akoHi 1o HiMerpkoro muBinsHOTO YIOXKEHHS (CT. 25)7, B lluBineHOMYy Konmekci KBeOeka (cT.
3098)".

BinHocHO pernmameHTamii MeX aBTOHOMIiI BOJII 3amoBijada Ciij BKa3aTH, IO BOHH MOXYTh
CTOCYBaTHCS, 30KpeMa J0 BUJIB crajgkoBoro MmaiiHa. Tak, aktu kpain CHJ] Ta kaHanchkoi mpoBiHINii
KBebex BCTaHOBWIIM, IO 3aIlOBigad MOKEe BHOpaTH lex successionis TIIBKH IIOJAO PyXOMOTO MaiHa, a
HiMellbKe TPaBO CTOITh Ha MPSAMO MPOTHIICKHIN MO3UIIT — II0JI0 HEPYXOMOCTI, po3TamoBanoi B HimeuunHi,
CHaJIKOJIaBellb MOXE BUOpaTH HiMmelnbke mpaBo. Kpim Toro, oOMexXeHe KOJO FOPUCAMKINHA, MPaBO SIKUX
MOke OyTH 0OpaHO B 3aIlOBITi, SIK MPaBUJIO, e IOPUCIAUKINI, 3 SKHMH CMAaJKOJABEIh Ma€ 3B’SI30K B CHITY
TPOMAISTHCTBA, NOMIIIisA a00 mepedyBaHHs, a00 B CHIIy TOTO, IIIO HA iX TEPUTOPIi 3HAXOAUTHCS CITATKOBE
MaifHO.

Ho uumcma kpaiH, sfKi AOTPUMYIOTHCS CHCTEMH PO3AUIHHOCTI CHAJKOBOI MacH, i, BIiIIOBIiTHO,
MTOJTICTAaTYTHOCTI CHAAKyBaHHS, TPAJAHINIIHO BIZHOCATH JAEPKABU «3arajbHOTO IpaBay. 3BICHO K, IO IIe JI0
MIEBHOI MIpH TOB’S3aHO 3 TUMH IMiIXOJaMH, SIKIi BUKOPUCTOBYIOTHCS B aHTJIOCAKCOHCHKOMY TIPaBi 3 METOIO
MOSICHEHHS CYTHOCTI CIaJIKyBaHHS.

! Private International Law Act of 4 February 2011. <pil.mateuszpilich.edh.pl/New_Polish_PIL.pdf> (2016,
OepeseHb, 22).

% Law No. 91/2012 Coll. on Private International Law <http://www.czechlegislation.com/en/91-2012-sb> (2016,
6epeseHsb, 05).

3 [Ipo MikHApoHe mpUBATHE mpaBo, cT. 71 (2005). Bidomocmi Bepxosnoi Padu Yipainu, 32, cm. 422.

* I'paxcnancknii koxekce PecriyGmnkn Apmerns, 1292 (1988). <http://www.parliament.am/ law_docs/
050598H0O239rus.html?lang=rus> (2016, kBiTeHs, 05).

> I'pasknanckuii kozeke Pecrry6mukn Benapycs, 1133 (1994). <http://www.pravo.by/main.aspx?guid=6361>
(2016, kBiTens, 05).

S I'paxkmanckuii konexc Pecrry6muku Kazaxcran, 1121 (1994). <http://online.zakon.kz/Document/? doc_id
=1006061> (2016, kBiTeHs, 05).

" Introductory act to the Civil Code, 25 (2002). <https://www.gesetze-im-internet.de/englisch_bgbeg/
englisch_bgbeg.html> (2016, xBiTens, 05).

¥ Civil Code of Québec, CQLR ¢ C-1991, 3098 (1991). <https://www.gesetze-im-internet.de/englisch_bgbeg/
englisch_bgbeg.html https://www.canlii.org/en/qc/laws/stat/Irq-c-c-1991/> (2016, kBiTeHs, 05).
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3rigHO 3 TPUMUCAMH AHTJTIHCHKOTO Ta aMEPUKAHCHKOTO IpaBa, CIAagKyBaHHS PYyXOMOTO MaiHa
T ITOPSIKOBYETHCS TIPaBy MOMIITLIIST TTIOMEPIOT0 Ha MOMEHT Horo cMmeprti (Iie TPaBHIIO 3aCTOCOBYETHCS
TINBKH JIO CIIaJKOEMCTBA y BIIACHOMY PO3yMiHHI CJIOBa, HE BPaxOBYIOYM NpaB JEPKaBU Ha BiTyMepiy
cnagmuny). B AHrnii BianoBigHe mpaBmio 6y10 BCTAHOBIEHO B TpeleneHTi 1744 poky' i cBizumts, mo
pyXoMe MaiHO 3a BiIICYTHOCTI 3aIlOBITYy PO3MOAUIIETHCS MiX CITAMKOEMIIIMH 33 3aKOHOM JOMIITUTiS
CIaJKOMaBIsl B MOMEHT Horo cMmeprti. Lleli 3akoH BH3HAa4Yae KOJNO OCi0, 3aKIMKaHHUX JIO CIaIKOEMCTBA,
4acTKy KOXXHOTO, IPaBO MOIaHHs, IIpaBa APYroro 3 HOAPYX K, BiAMOBIAbHICT CIIaIKOEMIIIB 32 OOpramMu
1 BC1 1HIIII TUTaHHS IPAaBOBITHOCHH IOJIO CTIAAKyBaHHA. TOH jke 3aKOH PEeryJiroe CraJKyBaHHS 3a 3allOBITOM
PyXOMOTO MaifHa, 3alOBiTaIbHY Ji€3AaTHICTD 1 (POPMY 3aroBiTY.

o crocyerbest CIIA, To TOKTpHUHA Mi€l IepKaBH 1 MPAKTHKa B OCHOBHOMY JOTPHUMYETHCS THX Ke
MIPUHIUIIB, 0 1 y BenukoOpuranii. Heodinifina xomudikamis Koxi3iiHOrO mpaBa, YMHHOTO B OLIBIIIOCTI
mraTiB (Restatement Of the Law of Conflict of Laws as adopted and promulgated by the American Law
Institute at Washington D.C. - Restatement I)°, MicTiia muTaHHs Ipo KOMi3ii B raTy3i criajKyBaHHs Ta Taki
OCHOBHI monokeHHA. CrHagkyBaHHS HEPYyXOMOTO MaifHa BH3HA4Yae€ThCsl 3a 3aKOHOM  HOro
Micne3HaxomkeHHs (§ 245). Po3nosin pyxomoro maifHa BitOyBa€eThCS 32 3aKOHOM JIOMIIILTIS CTIaIKOAABIIS
B MOMeHT Horo cmepTi (§ 303). 3a THM ke 3aKOHOM BH3HAYAEThCS JIMCHICTD 1 JIis 3alOBITY, @ TAKOXK aKTy
po ckacyBaHHs 3anoBity (§§ 306 i 307). [Ipu BiACyTHOCTI CIAIKOEMIIIB 332 3aKOHOM a00 3aIOBITOM MalHO
MIEPEXOIUTh Y CKapOHUIIIO MITATY, 1€ BOHO «aaMiHicTpyeThes» (§§ 309-310).

XapakTepu3ylodH MPaBOBi MOJOKEHHS, IO CTOCYIOTHCS PerjaMeHTaIii MiXHAPOIHUX CIIaIKOBHX
BITHOCHMH B CHUCTE€Mi KOHTHHEHTAJBHOI'O IpaBa B mpari dpaniiii, HCOOXIAHO B MEpIIy Yepry BKas3aTH, IO
X04Ya B 3aKOHOJABCTBI ITi€l KpaiHW BiJHOCHO CHaJKyBaHHS 1 BCTaHOBJIGHA KOHIICIIiS YHiIBEpPCAILHOTO
MIPaBOHACTYITHUIITBA, ajle BIJHOCHO TAaKOro, IIO TIIOB’S3aHE 3 TPABOMOPAIKAMH JEKITBKOX JIepiKaB,
(dpaHIy3bKa JOKTPUHA 1 IPAKTHKA HEYXHIBHO TOTPHUMYIOTHCS IPUHIIUITY TIOTICTATYTHOCTI CIIaAKyBaHHS.

Hepyxomicth, sika 3HaxomuThes y Opanmii, B TOMy 4YHCIi Ta, SKOK BOJOIIIOTh I1HO3EMII],
MiIKOpsEThC (paHIy3bKOMYy 3aKoHy. HalOinmbIn 3araqbHUM TPaBHIOM Jii JaHUX IIOJOKEHb BUCTYIAE
Oe3MepedHicTh X 3aCTOCYBAaHHS B PEUOBO-TIPABOBIH Tamy3i. Te3a mpo Te, Mo MPUIHCH AaHOI CTATTI CIIiJT
MOIIMPIOBAaTH 1 HAa BHWIIQJKW CIIAJKyBaHHSI HEPYXOMOCTi, €, SK 0OauyMMoO, BHUBEICHOI B pE3yJbTaTi
TIyMa4yeHHsI CyJOBOIO mpaktukoro. lle Oymo miarBepmkeno Kacamiitnmm Cymom ®panmii. 3okpema, B
pimenHi mo crpasi Bendeddouche Bin 3 ciuns 1980 p. roBopmiiocs, mo «(ppaHIy3pKuil 3aKOH BU3HAYAE
nepenady y Crajgok HepyXOMOCTi, po3ramoBaHoi y dpaniiin’.

Honamo, mo B wiii HopMmi, mpucyTHs AudepeHLiamis peXUMIB CHaJKyBaHHS IIOJO PYyXOMOTO i
HepyxoMmoro MaifHa. KpiM Toro, maHe mpaBHIIO PO3YyMIETHCS B TOMY CEHCI, IO CMAaIKyBaHHS HEPYXOMOCTI
HiIKOPSETHCS 3aKOHY Ti€l KpaiHH, B SIKill HEPYXOMICTh 3HAXOAHUTHCS.

VY cywacHii cynoBiii mpaktuui ®paHuii TBEpAO MPUHHATO, LIO CHAaJKyBaHHS PyXOMOTo MaiiHa
BH3HAYAETHCA 32 3aKOHOM OCTaHHBOTO JTOMIMHIIiS CraAKoaBIsl. POpMyIIOBaHHS HOTO MPUHITUITY HaJTaHe
B pilIeHH] KacarliiitHoro cyay Bim 24 depBHs 1878 p., B sSKOoMy HIUIOCS PO CHAANIAHY 0aBapChKOTO
MiAAHOTO, KUK Bce KHUTTS NpoxkuB y Opanmii. TuMm ke pimeHHSIM OyJ0 BCTaHOBJICHO TaKOX
3aCTOCYBaHHS B rajy3i CIIaJIKOBOTO IpaBa 3BOPOTHOTO BiJCHIAHHS.

CyuacHa (paHITy3pKa TOKTPUHA MPUILTIE OCOOIMBY yBary MpoOIeMi «po3IeIICHHsT MiXKHAPO HIX
cnaaue» («morcellement des successions intematinalesy), BiZICTOIOOYY JOMUIBHICTD 1 JOTIYHICTh JAHOTO
SIBUIIA.

Sk BUIUIMBae 3 BUKIAJAEHOTO, OCHOBHI TPYIHOLI, HIO CYNPOBO/DKYIOTH CHCTEMY PO3ILIBHOCTI
CIaJIKOBOT MacH, IMOJIATAE B TOMY, 1110 JO CHaJKYBaHHS 3aCTOCOBYIOThHCS KiJibKa MPAaBOIMOPSIKIB, CIiJIbHA
Ilisl SIKUX CKJIaJiHa a00 HaBiTh HEMOXJHBA. Y TOW ke Yac Oy/ie TOMWJIKOIO CTBEPJKYBaTH, IO CHCTEMa
YVHITapHOCTI CHaJKOBOTO MaifHa XapaKTepU3YEThCS MPOCTOTOIO 1 JIETKiCTIO (JaKTUYHOTO BHKOPUCTAHHA. Y
AKOCTI UTIOCTpallii JOIIIBHO 3BEpHYTHCA /O TPAKTHUKH KOJI3IHHOTO pETryJIOBaHHS BIAHOCHH 3i
crnaakyBaHHs y OPH.

BimnmosimHo mo a63. 1 cr. 25 BerynmHoro 3akoHy 10 HiMernpkoro HnHBITEHOTO YIIOKEHHS O
CIaJIKyBaHHS 3aCTOCOBYEThCS NPABO JIEpKaBU, TPOMAJTHHHOM SIKOT € CITaJKOJIaBellb B MOMEHT CBOET

! Athanassios, N. (1958). Wills of Movables in American International Conflicts Law: A Critique of the
Domiciliary Rule. California, 193-194.

? Recueil Des Cours (1989). Académie de droit international de La Haye Martinus Nijhoff Publishers. Paris.

3 Droit International Privé et politique d’immigration : L’exemple de la polygamie (2004).
<http://edoctorale74.univ-
lille2.fr/fileadmin/master_recherche/T 1 chargement/memoires/personnes/labbea04.pdf> (2016, kBitens, 05).
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cmepti. OgHaK MOOAYHTH TIIBKHU B I HOPMI TifcTaBy AJis KBamiikallii yHITApHOCTI CIaJIKOBOTO CTATyTy
B HiMernskoMy MIIpIl O6yno 6 HeBipHMM. Y TMEBHHX BHIAJKaX HIMEIbKE MPaBO IOMYCKA€ BUHUKHECHHS
«PO3LICTITICHHS! CTIAAIIIHI.

[Mo-nepie, BOHO NpuUiiMae 3BOPOTHHE BifcuinanHs. Binnosigao no a63. 1 ct. 4 BeTynmHoro 3akoHy 110
Himenpkoro IMUBUTEHOTO YIIOKEHHS «IIPU BiICHIAHHI 10 TpaBa IIEBHOI JEP>KaBH 3aCTOCOBYETHCS 1 ii
MDKHApOJIHE PUBATHE MPABO, SKIIO L€ HE CYMEPEYNUTh 3MICTy KOJi3iiHOT HOpMH. SIKIIO TIpaBO iHO3eMHOT
JepKaBU MICTUTH 3BOPOTHE BiACHIAHHS 10 HIMEUBKOTO IpaBa, TO 3aCTOCOBYIOTHCS HOPMH HiMEIBKOTO
MaTepiaJbHOTO MPaBay.

TakuM 9HHOM, MPEICTABISETHCS MOKIMBAM 3pOOWTH BHCHOBOK, IO OOWIBI CHCTEMH KOJI31HHOTO
pETyJIOBaHHS CIAJAKOBUX BIIHOCHH XapaKTEPHU3YIOThCS TPYIHOIIAMH TPAKTHYHOTO 3aCTOCYBaHHS.
CucreMa «po3apo0IIeHOI CIagKOBOI Machy, KpiM TOrO, IO BOHA HOPOAXKYE ONMCAHY BHUILE MHOXXUHHICTh
CTaTyTiB CHAJAKyBaHHS, XapaKTEPU3YEThCSA INE OTHUM ICTOTHHM HENOIIKOM, SKAA Mae Micle 1 B
YKpaiHCHbKOMY 3aKOHOJABCTBI.

SIKII0 3BEpPHYTHCS 10 BITYM3HSHOI HOPMATHBHOI MPAaKTHKH, TO CTAE OYEBHIHHM, IIO 3aKOHOAABYE
perymroBaHHs B cdepi MDKHApOJHOTO IPUBATHOTO TIpaBa, IependadeHe B 3akoHi Ykpaini «Ilpo
MDKHApOJIHE NPHUBATHE NPaBO», NO3BOJIAE AOCHTh BUPAa3HO BiIHOCHUTH YKpaiHy A0 THX KpaiH, sKi
BHUKOPHUCTOBYIOTh CHCTEMY IpOOJICHHS CraaKoBOi MacH. B paHuWil yac BiANMOBiAHI MpaBuiia 30CepeIkeHi B
ct. 70-71 3akony. 3rigHo 3 mpunucamu ctaTTi 70 3aKOHY CITaKOBI BiTHOCHHHU PETYIIOIOTHCS IMPaBOM
JepKaBu, y SIKId CIajKoJaBellb MaB OCTaHHE MicCIle TPOXKHBAHHS, SKIIO CHAJKOAaBIEM He 0OpaHo B
3aIoBITi MPaBO JepKaBU, TPOMaJITHIHOM SIKO1 BiH OyB. Y crtarTi 71 3aKoHy BCTAHOBJICHO, 1110 CHA/IKyBaHHS
HEPYXOMOT'0 MailHa PETyJIOETHCS MPaBOM AEPKaBH, HA TEPUTOPIi SKOI 3HAXOOUTHCS 1€ MaiHO, a MaiiHa,
AKe IiJUIATae qepKaBHill peectparii B YKpaiHi, — IpaBoM YKpaiHu.

AHanmi3yroun 3a3HaueHl y 3aKOHI IOJIOKEHHS, CJijJl BiJI3HAYUTH Kinbka MoMeHTIB. [lo-meprie,
TEKCTyaJIbHUH BHpa3 HOPMHU, 3aKpimieHoi B ctaTti 70 3akoHy BKa3ye Ha ii 3araJbHHI XapakTep, TOOTO Ha
T€, 110 BOHA CTAHOBUTH COOOIO 3arajbHE KOJi3iliHe MpaBmiIo. Y TOH e Yac MOJO0XKEHHS, 110 CTOCYIOThCS
HepyxoMoro MaiiHa (ctarts 71), mpu3HaveHi JiATH B AKOCTI cneniansHuX. [lo-apyre, CyTTEBOIO HOBENOIO Y
cdepi BITYM3HIHOTO MPABOBOTO PETYJIIOBAHHS CIIaJKOBHUX BIIHOCHH € CIeliajdbHa HOpMA, SIKa MICTUTBCA B
crarti 71 3aKkoHy 1 MpUCBSYEHA CHAJKyBaHHIO HEPYXOMOIO MaiHa, sIKe MiJUIArae AepKaBHIM peecTpauii B
VYkpaini.

VY mepuioMy BHUMAAKy KOMIETEHTHHM IMPAaBONOPAAKOM Oyne MpaBOMOpPSIOK KpaiH, B AKid MalHO
3HAaXOAUTHCS, y APYroMy — ykpaiHceke mpaBo. [losBa wmiei HOpMU B HaIIOMy 3aKOHOIABCTBI JIO3BOJISIE
TOBOPHUTH TPO 3MiHY KOHIIEMIii KONi3iifHO-TIpaBOBOTO PETYNIOBAaHHA y BITYM3HSHOMY IIpaBi, 060 icHye
nudepeHLiallist peryTI0BaHHS 3aJIeKHO BiJ BULY (KaTeropii) peueii — pyXxoMHX i HepyXoMHX (Tak camo K i
MPUPIBHSIHUX 10 OCTaHHIX).

Amnanizyroun mpunucu ctarti 70 3akoHy, MOXHA TPUHTH O BHCHOBKY, IO PIilIEHHs, K€ B HIil
MICTHTBCS, HE 30BCIM BIAMOBiAaEe Til IOpuaAWYHIA KBamidikaiii mpupoaw CHagKyBaHHSA, SKa 3MiHCHEHA
3akoHOoAaBueM y cr. 1216 i 1218 LK (yHiBepcanbHe MpaBOHACTYMHHUUTBO). JlaHi Koui3iliHi HOpMH He
TIIBKM CTaBJIATH IEpeA MPaBO3aCTOCOBYMMHU OpraHaMM psj 3rajJaHuX BHIIE HpoOseM, IOB’SI3aHUX 3
MOJKIJIMBOKO «IIOJIICTATYTHICTIO» ycnaaKyBaHHs. DakTHYHO BOHHM MO30aBIISIOTH CHAJKOBE MAHO TaKUX
{ioro HaBaXKIMBIIIMX XapaKTEPHCTHK, AK €AHICTh i MiNCHICTH'. Y HifICYMKy CTa€ OYEBHMIHMM, IO Ti
MPaBOIOJIOKEHHS, SIKI TOKIHWKaHI HOCHTH «HACKPI3HWI», NMPUHIMIIOBHH XapakTep AJs peryJIioBaHHS
CIaJKOBHUX BiJHOCHH SIK TaKHUX, HA MPAKTULI BUSBIAIOTHCS HE B 3MO31 3AIMCHUTU CBOIO PEriaMEHTYIOUY
(YHKIIIIO HAJIC)KHUM YMHOM, SKIIO CIAKOBI BIIHOCMHUA MAalOTh MIKHAPOIHHIA XapakKkTep.

BucHoBku. OTxe, y BHCHOBKax C(OPMYJIOEMO AEsSKi 3arajibHi IOJIOKEHHS, IIO0 CTOCYIOTHCS
MPUHLMIIIB BU3HAUYEHHS 3aKOHY, 3aCTOCOBHOTO [0 CIIaJKOBHUX BITHOCHH MIXKHAPOAHOT'O XapaKTepy, SAKi il
Oymo 6 BimoOpasutu B KoHmemmii BJOCKOHANIEHHS 3aKOHOMABCTBA TPO MiKHAPOIHE IPHBATHE IIPABO B
Vkpaini. CyyacHUH CTaH UUBUILHOTO OOITY CBIAYUTH MPO Te, MO TUPEpEeHIIalis PeKUMIB CHaIKyBaHHS
CTOCOBHO pPYXOMOTO 1 HEpyXOMOrOo MaifHa € TMOUIMPEHOI TEHJAEHIIE€I0 CY4YacHOTO PEryIIOBaHHS
MDKHapOJHUX CIaJKOBUX BIIIHOCHUH, 5IKa BIACTHBA JOCUTh IIPEACTABHULIKOMY YHUCITy AepkaB. Pasom 3 Tum
BOHA TIPEJICTABIISIETHCS TMEBHHM TajJbMOM JUIS PO3BHUTKY 1 PO3IIMPEHHS KOHTaKTiB MK KpaiHamu i
HapoJaMHu, y TOMY 4HcIi, B YKpaiHi. Hey3romxeHicTh MiIXoAiB 10 KOHCTPYIOBAaHHS IOPUANYHUX HOPM, IO
PEryJIIOI0Th CHAJKOBI BIIHOCMHM Ta HOB’S3aHi 3 JEKUIPKOMa HALiOHAIBHUMH IPAaBOBHUMU CHCTEMaMH,
BEJIbMU HA0YHO AEMOHCTPY€ETHCS LI OJIHIEI0 00CTaBUHO. ] 0JI0BHOIO METOIO IIPH CTBOPEHHI HOBOT'O 3BOAY

' Memsenes, N.T. (2005). Mexcoynapodnoe wacmmoe npago u nomapuanvhas desmenvhocms. Mocksa, 109.
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BITYM3HSHUX KONI3IHHUX HOpM OyJIO BBEACHHS 00’ €KTHUBHOI 3acajayl Y BU3HAYCHHSA CTaTyTy MiDKHApPOJHUX
MIpUBaTHUX BigHOCHH. Peamizamii miel MeTn Mae CIyryBaTH MPUHIIAI 3aCTOCYBaHHS JO MPABOBIIHOMICHHS
HOPM TOTO MPAaBONOPSAKY, 3 SIKUM BOHO HaWOUIBII TICHO IMOB’s3aHe. BumaeTbes, MO MpPOTroJionieHa
3aKOHOAABLIEM TOJICTAaTYTHICTh CIIaJKyBaHHS B ICTOTHIM Mipi JEMOHCTpPY€E BiAXiA Bl 3a3HAYEHOTO
MIPUHITUITY: ¥ AKOCTI lex successionis TOBUHEH BUCTYTATH TOH IPaBOIOPSIIOK, 3 SKUM CIaIKOJIaBEIlh MaB
HAUTICHIMIKHA 3B’SI30K HA MOMEHT cMepTi. [laHuii 3B’S30K HPOSBISETHCA B TOMY, IO 0co0a MPOKUBAE Y
MEBHOMY MiCIli Ha 3aKOHHHX IiJICTaBax, HaOyBae TaM MaiHO, BIALITOBYEThCS Ha POOOTY 1 T.A. Y TOMH ke
Yyac Cy4acHMH CTaH LIMBIJILBHOTO 00OPOTY B YKpaiHi XapaKTepU3yeThCsl THM, L0 CHaJKOAaBelb MOxe OyTu
TPOMAITHUHOM OMHI€l Jep)KaBH, 3aKOHHO IPOKMBATH B IHINIA JeprKaBi, 3IHCHIOBATH TOCIIOJAPCHKY
JISUTBHICTD Ta MaTH TOCMOJAPCTBO B TpeTi nepkaBi. Y Takid curyalii, mo-mepiie, cam mo codi ¢akr
npuaOaHHS HEPYXOMOCTI B IIEBHIN KpaiHi He Moxe OyTH JOKa30M 3B’s13Ky IIOMEPJIOro 3 AaHOK0 KPaiHolo, a
MO-IPyTe, BUKOPHUCTAHHS SKOTO-HEOYIh €IWHOTO KPUTEPII0 B SKOCTI MPUHIIAITY BCTAHOBJICHHS TiCHOTO
3B’13Ky 0COOM 3 TUM YH 1HIIUM MPAaBOHOPSIKOM IPEACTABISIETHCS CKPYTHUM, IO ICTOTHO YCKJIAJHIOE
TEpUTOpiabHy JOKATi3alilo CIIaJKOBUX BiJHOCHH. Y TOH >Xe 4ac JJs LijIeld craikyBaHHS 0coba Moxke
MaTH TiCHUH 3B’SA30K TUIBKH 3 OAHUM MIPABOMIOPSAKOM, SIKUH, OyMydn €IMHUM, 1 € lex successionis.
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_ 3ampouiyemo 10 y4acTi B :KypHaIi
«€EBPOIIEMCBKUH NOJITUKO-ITPABOBUU TUCKYPC»

JKypran inOekcyemocs 6 MIidCHApOOHINl Haykogomempuunili 0a3i Odanux International Scientific
Indexing (Imnaxm-¢gpaxmop — 0,849) ma npoxodums npoyedypy eepugikayii 6 MiNCHAPOOHUX
Haykogomempuynux 6aszax Index Copernicus ma Web of Science.

KypHan Buxoauts 6 pasiB Ha pik.

Cratti ans nyOixauii 6 nepuiomy (11omueeomy) Homepi KypHaily npuiiMatoTscst 10 15 ciung i
BUXOZATH IPYKOM [0 28 JFOTOTO.

Cratti ans myOnikauii 6 opyzomy (keimueeomy) HoMepi KypHaIy IpUHMatoThCs 10 15 GepesHs i
BUXOAATH IPYKOM 10 30 KBITHSI.

Crarri 11 myorikanii 6 mpempomy (uepenesomy) HoMepi KypHaIly MPUAMAIOTHCS 10 15 TpaBHS i
BUXOIATH IPyKOM 110 30 4epBHS.

Crartti ans nyOnikauii 6 uemeepmomy (cepnuegomy) Homepi XypHay NpUAMAarOThCs 10 15 mumHs i
BUXOJATH ApYKOM 10 31 cepmHsi.

Crarti st myOumikartii 6 n’amomy (scoemuesomy) HOMEP1 KypHATTY IPUAMAIOTHCS 10 15 BepecH i
BUXOJATH IPYKOM 110 31 >KOBTHSI.

Cratti ans nyOnikauii 6 wocmomy (epyoneeomy) HoMepi KypHany NpuiMaroTees 1o 15 nucronana i
BUXOJATH APYKOM 110 31 rpyausi.

TepMminu 3aKkiHUEHHS IPUHHSATTS CTaTeH 10 BiAMOBITHIX HOMEPIB KypHaly — OpPI€HTOBHI. Y 3B’SI3KY
13 BEJIMKOIO KUTBKICTIO cTaTel y peAakuiiHoMy nopTdeni peaKoseris Moxe JOBUIBHO 3MiHIOBAaTH Ii
TEePMIiHH.

Tepminu 6uxo0y HOMEPIB JHCYPHALY i3 OPYKY — 00 KiHYSI KOMKCHO20 NAPHO20 MICAYSL — He3MIHHI.

Bumoru Ao pykonucis:

O6csr crareii: 10 — 30 cTopiHOK (JUI pO3paxyHKY CTOPIHOK BUKOPHCTOBYeThCs pudT Times New Roman,
Kerib 14, MDKpSIIKOBHH 1HTepBall — MOy TOPHUH).

CratTi IpUHAMaIOThCS YKPaiHCHKOK0, YECHKOI0, TTOJIbCHKOI0, AaHTIIHCHKOI0, HIMEIIEKOI0, (hPaHIly35KOH MOBAMH.

B crartri, sika momaeThes AU My OiKaIii B )KypHalli, 000B’A3K0B0 MaIOTh OYyTH BPaxX0OBaHi HACTYNHiI BUMOIH:
— TIpi3BHIIE Ta iM S aBTOpA, HAa3Ba CTATTi, aHoTalis (06csarom 700-900 3HAKIB) Ta KIIFOYOBI CJIOBA MTOJAIOTHCS JBOMA
MOBAaMHM: MOBOIO CTATTI Ta aHIIIHICHKOI0 MOBOIO;

— TIOBHI BiIOMOCTI ITPO aBTOpa: 3BaHHS, CTYIIEHi, ITocaja, MicIie poOOTH TaKOK OAAI0THCS MOBOIO CTaTTi Ta
aHMTICHEKOI0 MOBOIO;

— MMOCWJIaHHA Ha JpKepelia Ta JITepaTypy poOJsIThCs MOCTOPIHKOBO Ta MOJAIOTHCS MOBOKO OPHTiHAMIB, TOOTO HE
MEPEKIIAAAI0ThCS Ta HE TPAHCITITEPYIOThCSL;

— 3BUYAHUH CIHCOK JIiTepaTypy HANPHUKIHII CTATTI He HOOAEMbCAL, ale 600HOUAC

— HalpUKIHII CTATTi 10JaTKOBO PO3MILIYETHCS CIIMCOK IIUTOBAHOI Ta BAKOPUCTAHOI Y CTATTI JIiTEpaTypH B
«JIATUHI30BaHOMY» BHUIJIS/II: B HBOMY BCl KUPHIIMYHI JTIITEPU TPAHCIITEPYIOThCS JIATHHHLIEIO.

Bi6umiorpadiuHi onmcy mKepern i JiTepaTypu y MOCHIAHHSAX Ta CHHCKY JITEepaTypu MaloTh Oyt odopmileHi
3rigHo 3 yrogamu APA (American Psychological Association). Hmkde HaBeaeHo 3pa3ku ohopMIIeHHS
6i6umiorpadiuHuX JHKEpe.

Lroctparii no crateit (rpadika i mamonkn) monatoteest y popmati TIFF a6o JPEG (koskeH MaioHOK B
OKpemMoMy (paiii).

[Ipu miAroTOBII UTFOCTPAIIiH CITiJT MATH HA yBa3i, IO B XKypHAaJli HE BUKOPHUCTOBYETHCS KOJTBOPOBUH JPYK.

Pykomcu, siki He BIAMOBIJAIOTh IMM TEXHIYHMM BUMOTaM, PEIAKIlisl HE PEECTPYE 1 HE PO3IIIAIae 3 METOIO
myOmikarii.

AzpecH I JIMCTYBaHHSL:
E-mail: eppd13@gmail.com
ediskurs@gmail.com
Odiniitanii caiir: http://eppd13.cz

ITomroBa aapeca:
Tonosawmit odic: BEROSTAV DRUZSTVO, Vlastislavova 562/15, 140 00, Praha 4 - Nusle
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3pa3Kku opopmneHHa 6ibniorpadiuHoro onucy gxepen i nitepatypum 3rigHo 3 yrogamm
APA (American Psychological Association) nopisHaHo 3 ACTY FOCT 7.1:2006:

3araibHi NpaBMJIAa: TOCTOPIHKOBI MOCHIAHHS Ha JUKEpella Ta JIITepaTypy HOAAIOTECS MOBOIO OpHTIiHANIB, TOOTO HE
MePEKIIA/IAl0ThCs. Ta HE TPAHCITITEPYOTHCH.

Micsip neperisiy web-CTOpiHKHY MOAAETHCSI MOBOIO CTATTI.

LluTaTH TaKOXK MONAIOTHCSI MOBOIO CTATTi.

1. [Tpu mocruiaHHI HA KHUTY IIJIKOM:

Bapabam, 10.I"., axoBa, L.1., €Bcees, O.I1., Komicauk, B.I1., Kymmnipenko, O.I'. [Ta in.] (2012). Koncmumyyitina opucouxyis.
Xapkis: [Ipaso.

IIpu mocunanui Ha CTOPIHKY 62:

bapa6am, 10.T"., [laxoga, L.I., €scees, O.I1., Konicuuk, B.I1., Kymnuipenko, O.I'. [ta iH.] (2012). Koncmumyyiiina opucoukyis.
Xapkis: [Ipaso, 62.

[3rizao JACTY ue Burnspano 6 tak: Koncruryuiiina ropucaukuis : miapy4nuk / fO. IT'. Bapa6am, 1. 1. laxosa, O. I1. €Bcees,

B. II. Komicuuk, O. I'. Kymnipenko; B.o. Hau. yu-t "FOpun. akan. Ykpainu im. 5. Mynporo" ; 3a pen. 1O. I'. Bapabai,
A. O. CeniBanos. — Xapkis : [IpaBo, 2012. — 165 c.]

Tunnenc, 3. (2005). Yempoenue obwecmea: Ouepk meopuu cmpykmypayuu. 2-e m3a. Mockpa: Axkanemudeckuit [IpoexT.

[3rimro ACTY ne Burmsinano 6 tak: I'manenc O. Yerpoenne obmectsa: Ouepk Teopun cTpykrypanun / O. ['ugenc. — 2-e uzm.
Mocksa: Axagemudeckuil [Ipoext, 2005]

O6oporos, I0.H. (pen.) (2011). Obwemeopemuueckas opucnpyoenyus. yuednwlii Kypc: yueonuk. Onecca: denikc.

[Brinro ACTY une Burnsgano 6 tak: O6oporor 0. H. Obmierecoperuyeckasi IOPUCIOPYICHIUSA: YICOHBIH KypC : yueOHHK /
10. H. O6opotos. — Onecca: Denike, 2011]

2. Anmong, I'., ITaysnn k., Crpom K, Hanton, P. (2002). Cpasnumenvnas nonumonoeus cecoousa. Mocksa: Acnext [Ipecc.

IIpu nocunanni Ha cropinku 13-15:

Ammvong, I'., [Taysmn [Ix., Ctpom K, Jantown, P. (2002). Cpasnumenvuas norumonoaeus cecoous. Mocksa: Acnekr Ilpecc, 13—
15.

[3rigao ACTY ue Burimsnano 6 tak: Anmmonn I'. CpaBHuUTENnbHAs nonutonorus ceronus / I'. Anmonn, [x. [aysmr, K. Ctpom n
Ip.; cokp. nep. ¢ auri. A. C. bornanosckoro, JI. A. T'ankunoii; nox pexn. M. B. Unbuna, A. FO. MensBuis. — M. : Acnekr [pecc,
2002. - 537 c.]

Auicos, €.0., Boponosa, JL.K., Kagpkanenko, C.T. ta in. (1998). ®inancose npaso: niopyunux. Xapkis: @ipma «KoHcym»,
127.

[3rigao JACTY ne Burnsgano 6 tak: ®inancose mpaso : miapy4ynuk / €. O. Amicos, JI. K. Boponosa, C. T. KagpkaneHko Ta iH.
— Xapkis: @ipma «Koncym», 1998. — C. 127.]

3. [etpumun, O.B. (2000). [IpaBa mroanHu K HyHIaAMEHTaIbHA [[IHHICTH TPABOBOI IEMOKPATUYHOI IEPKABHOCTI. AKMyanbHi
npobaemu hopmysanns npasosoi depicasu 6 Yrpaini: 0o 50-i piunuyi Konsenyii npo 3axucm npag no0unu ma 0CHOGHUX ¢80600:
Marep. MixHap. HayK.-npakT. KoH(.: y 2 4. Xapkis, 35-48.

[3rizno ACTY ne Burisipano 6 tak: [lerpumun O. B. IpaBa monunu sk ¢pyHIaMeHTalIbHA HIHHICTD IIPaBOBOT AEMOKPATHYHOT
neprxkasHocti / O. B. [lerpumus // AxtyanbHi npoGiemn ¢popmyBaHHs IpaBoBol AepxkaBu B YkpaiHi: 10 50-1 piununi KoneHmii
PO 3aXHUCT MpPaB JIFOIMHU Ta OCHOBHUX CBOOO : MaTep. MikHap. HayK.-ipakT. KoH. : y 2 u. —X. : Hair. ropun. akan. Ykpainu im.
S1. Mynporo, 2000. — C. 35-48.]

4. T'opob6eup, K.B. (2012). Axciocghepa npasa ma ii komnorenmu: aBroped. auc. Ha 3100y TTS HAYK. CTYIEHS KaHI. I0pU.
Hayk: cren. 12.00.12 «®inocodis mpasay. Oxeca.

[3rizro ACTY ne Burispano 6 tak: ['opobens K. B. Akciocdepa npasa Ta ii KoMIoHeHTH . aBTOped. JHC. Ha 3700y TTS HayK.
CTymeHs KaHj. Iopux. Hayk : crrent. 12.00.12 «®inocodis npasa» / K. B. T'opobens. — Oneca, 2012.]

5. T'apGy3os, B.H., [Torosuu, A.I1. (2002). I'ybepuatop wmrata: craryc u nonHomouust. CIIIA. Kanada: Dxonomuxa, nonumuxa,
kynomypa, 7, 55-70. [3rigno JICTY ue Burnsaano 6 tak: I'apOy3os B. H. I'ybepratop mirata: craryc u moanomouwns / B. H.
I'apOy3o08, A. I1. ITonoeuu // CILIA. Kanana : DxoHOMHKa, TOJIUTHKA, KyiIbTypa. — 2002. — Ne7. — C. 55-70.]

6. Manxeiim, K. (1994). Juaznos nawezo epemenu. Mocksa: FOpucrt. [3rigao ICTY ue Burmsgano 6 tak: Manxeiim K.
Jnarnos Hamiero BpeMeHu: mep. ¢ HeM. U aHrdl. / K. Manxetim. — M. : FOpuct, 1994. — 700 c.]

7. Rosenau, J. N. (2004). Governance. In T. J. Sinclair (Ed.), Global Governance. Critical Concepts in Political Science, 1, (p.
405). London, New York.

[3rizno ACTY ne Burmsnano 6 tak: Rosenau J. N. Governance /
J. N. Rosenau // Global Governance. Critical Concepts in Political Science ; ed. by T. J. Sinclair. — London : New York, 2004. — Vol.
1.—P.405.]

8. [Nocunanus Ha TOM

CucremMaTH4ecKuii CBOA NocTaHOBIeHHH EkaTepnHociaBckoro ryGepHckoro 3emMckoro cobpanus. 1866-1913 rr. (1914). (T. 1.
1866-1889). Exatepunocnas: Tunorpadus ry6epHCKOro 3eMcTBa, 334.

[Brizno ACTY ue Burisigano 6 Tak: CHCTEMAaTHUCCKHI CBOJ MOCTAHOBJICHUH EKAaTEpUHOCIABCKOTO I'yOEpHCKOTO 3€MCKOTO
cobpanwmst. 1866-1913 rr. — Ekarepunocinas : Tunorpadus rybepHckoro 3emctBa, 1914, — T. 1. 1866-1889. — C. 334.
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9. 3akonu Pocilicbkoi immepii (MatoTh 0COOIMBOCTI PEKBI3UTIB Y MOPIBHSAHHI i3 Cy4aCHUMH 3aKOHAMH):

0e3 IMOCUJIaHHS Ha CTATTIO:

Bricouaiime ytBepxnennoe OOmee [lomoxeHne o KpecThsSHAX, BBILEANNAX M3 KpenocTHoW 3aBucumoctu (1861). Iloanoe
cobpanue 3axornos Poccuiickoui umnepuu Il, T. 36, Omo. 1, Ne 36657.

[Brimro ACTY ue Burmsamano 6 Tak: Beicouaiime ytBepkaeHHoe OOmee [lonmoxkeHue o KpecThsHAX, BBILCANINX H3
KkperocTHOH 3aBucumoctu. 19 ¢espans 1981 r. // TIC3 II. — T. 36. — Ota. 1. — Ne 36657.]

i3 IOCHJIAaHHSM Ha CTaTTIO 3aKOHY:

Bricouaiie ytBepikaenHoe OOmee [lomoxeHue o KpecThsHAX, BBILIEIIINX U3 KPEMOCTHOW 3aBuUcuMocTH, cT. 27, II, m. 3.
(1861). Iloanoe cobpanue 3axonos Poccuiickoii umnepuu II, T. 36, Omo. 1, Ne 36660.

[3rizno ACTY ue Burmspano 6 tak: Bricouaiime ytBepxkneHHoe IlonokeHne 0 ryOepHCKHX W YE3AHBIX MO KPECThSIHCKUM
nenam yapexaeHusx. 19 gpespamst 1861 r. // IIC3 II. — Ne36660. — Ct.27, 11, 1. 3.]

10. 36ipku MarepiaiiB o(illifHOTO AiTOBOACTBA.

Hocmanosnenus VII ouepednozo Examepunociasckozo 2y6epHcKkoeo 3emcko2o cobpanus ¢ 28 oxkmsabps no 12 nosbps 1872
200a (1873). Exarepunocnas: B Tunorpadun rybepuckoro npaeienus, 153-156.

[Brigao ACTY ue Burisinano 6 tak: [Tocranosnenus VII ouepennoro ExkaTeprHOCIaBCKOro ry0epHCKOr0 38MCKOT0O COOpaHus ¢
28 okTs0ps mo 12 HostOps 1872 roxa. — Exatepunocias : B tunorpaduu rybepHckoro npasnenus, 1873, — C. 153-156.]

11. TIpu odopmieHHi mocHIaHHS HA MaTepiajiu web-caiiTiB TOCHIaHHS BKIIIOYAE iM'st aBTOpa CTOPIHKH, Ha3By CTOPIHKH,
Haszgy caumy (nabupaemuvcs Kypcusom), anpecy caiiry (URL), Bunineny 3HakaMu <>, Ta, 32 MOXKJIIMBOCTI, JaTy OCTaHHBOTO
NeperiisiLy CauTy (B KPYIJIMX JyXKKax) aBTOPOM ITOCHJIAHHS:

Monreckse 111. V36pannsie npousBenenus. O nyxe 3aKOHOB. Dnexmponnas oubruomexa bookZ.ru.
<http://bookz.ru/authors/montesk e-6arl -lui/montes01/1-montes01.html> (2013, nuctonaz, 21).

Manunoscbka, O. [llogo HaragpHUX MPOOJIEM YIOCKOHAICHHS MIrpaliiifHOT nosiTuky aAepxasu. Ogiyiinul catim
Hayionanvnozo incmumymy cmpame2iynux 0ociiodxcenv npu Ilpesudenmosi Yxpainu. <niss.gov.ua> (2014, rpyness 21).

12. TlocunaHHs Ha 3aKOHO/IABYi aKTH Ta ITPABOBI JIOKYMEHTH:

Yroau:

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS. 171 (ICCPR). <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf> (2013,
nucronan, 21)

Meswcoynapoonwiii naxm o epaxcoanckux u noaumuyeckux npasax (MpuHAT 16 nexadps 1966 roxa, Betynuia B cuity 23 Mapra
1976 roma) 999 Coopuuk gorosopo OOH (MIII'TIIT). <http://www.un.org/ru/documents/decl _conv/conventions/pactpol.shtml>
(2013, nucroman, 21).

IIpu nocunanni Ha craTTio KonBenmii:

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR) art 2. <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf>
(2013, nucronan, 21).

Pesosrowist 2061 (yxBanena 25 ymunas 2012 poky) Pb OOH. <http://zakon4.rada.gov.ua/laws/show/995 k87> (2013, nucronan,
21).

JIBocTOpOHHI yroau:

Yeooa misnc Kabinemom Minicmpie Yxpainu ma Ypsaoom Pociticokoi @edepayii npo cnigpobimuuymeo 6 any3i agiayiinoco
nowyky i pamysanns (Yrony 3arBepkero [TocranoBoro KM Ne 1094 Big 28.11.2012) (mpuitasita 28 muctomana 2012 poxky,
HabOpana YuHHOCTI i1 YKpaiuu 18 mrororo 2013 poky). Ogiyiiinuil sichux Yrpainu, 29, 130.

Agreement Concerning the Sojourn of Refugees within the Meaning of the Convention Relating to the Status of Refugees
(Geneva Convention of 28 July 1951 and Protocol Relating to the Status of Refugees of 31 January 1967) (France — Austria)
(adopted 21 October 1974, entered into force 24 July 1975) 985 UNTS 303.

Pexomennanii COII:

MOT Pexomenparmst Ne 195 (O pa3BUTHH JIOACKUX pecypcoB: 00pa3oBaHue, TOATOTOBKA KapOB U HENPEPhIBHOE 00yUCHHE)
(92 ceccus I'enepanbhoii koHpepernnnu MOT, 17 utonst 2004 rona). Ogiyiiinuii catim Bepxoenoi Padu Ykpaiuu.
<http://zakon4.rada.gov.ua/laws/show/993 532> (2013, nucroman, 21).

HJoxymentn OOH

Jexnapanus o npe1ocTaBIeHHH HE3aBUCUMOCTH KOJIOHHAIBHEIM cTpaHaM u Hapoaam, I'’A OOH Pesomonus 1514 (XV) (14
nexabpst 1960 roma)

UNGA Res 51/210 (17 December 1996) UN Doc A/RES/51/210.
<http://www.un.org/documents/ga/res/51/a51r210.htm> (2013, nmucronan, 21).

JlokyMeHTH cyaiB

JoxkymenTn MiskHapoaHOro Cyay

Land, Island and Maritime Frontier Case (El Salvador/Honduras, Nicaragua intervening) (Application for Intervention)
[1990] ICJ Rep 92. <http://www.icj-cij.org/docket/index.php?sum=390&code=sh&p1=3&p2=3&case=75&k=0e&p3=5> (2013,
JUIEHb, 13).
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Legal Consequences of the Construction of a Wall (Advisory Opinion) 2004 <http://www.icj-
cij.org/iciwww/idocket/imwp/imwpframe.htm> (2013, nmumens, 13).

Case Concerning the Vienna Convention on Consular Relations (Germany v USA) (Request for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1.

Cunpasu €CILI:

(zo 31 :xoBTHs 1998 poky)

Delta v. France (Article 50), 30 January 1990, § 38, Series A no. 191-A

Allenet de Ribemont v. France (interpretation), 7 August 1996, § 17, Reports of Judgments and Decisions 1996-111

Garnieri v. Italy, no. 22256/88, Commission decision of 18 May 1992, unreported

(3 1 1ucronana 1998 poxy)

Iocranosa Manatu €CILJI 3 nuTaHHS NPUHHATHOCTI CKApPru AJs po3rsay no cyTi [Judgment on the merits delivered
by a Chamber]

Campbell v. Ireland, no. 45678/98, § 24, ECHR 1999-11

ITocTranoBa Benukoi Ilanaru €CILJI 3 nuranus NpUHHATHOCTI CKapru AJist po3rasay no cyri [Judgment on the merits
delivered by the Grand Chamber]

Campbell v. Ireland [GC], no. 45678/98, § 24, ECHR 1999-11

Pimenns [Manatn €CILI npo Bu3HaHHA ckapru npuiiHaTHOIO [Decision on admissibility delivered by a Chamber]

Campbell v. Ireland (dec.), no. 45678/98, ECHR 1999-11

Pimenns Beauxoi lanatn €CILJI npo Bu3HaHHA ckapru npuiinaTHoo [Decision on admissibility delivered by the
Grand Chamber]

Campbell v. Ireland (dec.) [GC], no. 45678/98, ECHR 1999-11

ITocranoBa IManaTu €CILJI moao nonepeansoro 3anepeyeHHs [Judgment on preliminary objections delivered by a
Chamber]

Campbell v. Ireland (preliminary objections), no. 45678/98, § 15, ECHR 1999-I1

Ilocranosa IManatu €CILJI 3 nuTaHHS PO BUILIATY cpaBeinBoi komneHcanii [Judgment on just satisfaction
delivered by a Chamber]

Campbell v. Ireland (just satisfaction), no. 45678/98, § 15, ECHR 1999-11

CynoBi pilieHHs1 OKpeMHX KpaiH:

eno o nposepke KOHCMUMYYUOHHOCIU NOONCeHUT yacmu nepeoti cmamuvu 237 Yeonosno-npoyeccyanvroeo kodekca
Poccutickoii Dedepayuu 6 césa3u ¢ scanoboii epasxcoanuna Pecnyoruxu Yz6exucman B.T. ['adaesa u 3anpocom Kypeanckozo
obnacmuozo cyoa (nocranosienue), Ne 16-IT, KC PO 2013. <http://www.consultant.ru/document/cons_doc LAW_148711/> (2013,
JIUICHB, 13).

Cnpasa 3a koncmumyyitinum nooaunuam Bepxosnozo Cydy Ykpainu wooo ionogionocmi Koncmumyyii' Yxpainu
(koncmumyyitinocmi) cmameu 103, 109, 131, 132, 135, 136, 137, nionyuxkmy 1 nynxkmy 2 po30iny XII «llpuxinyesi nonosicentsy,
abszayy yemeepmozo nynkmy 3, absayy uemeepmozo nyukmy 5 posoiny XII «Ilepexioni nonoscenna» 3axony Vpainu «Ilpo
cydoycmpiil i cmamyc cyooiey, Ne 1-1/2013, KCY 2013.

3aKoHH Ta iHINi 3AKOHOJABYi aKTH TOLLO.

3akon npo suxonasue nposadocenna 1999 (Bepxosna Pana Ykpaiun). Ogiyitinuii éicnux Yxpainu, 19, 194.

3axou npo suxonasue nposadocenna 1999 (Bepxosna Pana Ykpaiun). Oiyitinuii caiim Bepxosnoi Paou Yxpainu.
<http://zakon].rada.gov.ua/laws/show/606-14> (2013, nuctonan, 21).

Lusinonuii kooexc 2003 (BepxoBHa Pana Yxpaiuu). Oghiyitinuii caiim Bepxosnoi Paou Yxpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/page5> (2013, mucromnan, 21).

Posnopsooicenns npo cxeanenns Konyenyii cnpusinis opeanamu 6UKOHABYOT 81A0U PO3BUMKY 2POMAVSHCOKO20 CYCRINbCMBA
2007 (Kabiner MinictpiB Yxpaiun). Ogiyitinuii sicnux Ykpainu, 89, 89.

IMocuiaHHS HA CTATTIO KOJEKCY, 3aKOHY, KOHCTUTYUII TOLO

Husinonuii kooexc, c1. 56, 1. 6 (2003) (BepxoBna Pana Ykpaiun). Ogiyitinuii catim Bepxoenoi Paou Ykpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/pageS> (2013, nucronaz, 21)
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Zveme vas k ucasti v ¢asopise!

EVROPSKY POLITICKY A PRAVNI DISKURZ

Casopis vychazi Sestkrat ro¢ne.

Clanky pro zvefejnéni v prvnim (dnor) dilu Easopisu jsou pfijimany do dne 15. ledna a musi byt
publikované do dne 28. unora.

Clanky pro zvefejnéni v druhém (duben) dilu Gasopisu jsou pfijimany do dne 15. bfezna a musi byt
publikované do dne 30. dubna.

Clanky pro zvefejnéni v tfetim (Eerven) dilu ¢asopisu jsou pfijimany do dne 15. kvétna a musi byt
publikované do dne 30. Cervna.

Clanky pro zvefejnéni ve étvrtém (srpen) dilu asopisu jsou pfijimany do dne 15. Gervence a musi
byt publikované do dne 31. srpna.

Clanky pro zvefejnéni v patém (¥ijen) dilu Easopisu jsou pfijimany do dne 15.zafi a musi byt
publikované do dne 31. fijna.

Clanky pro zvefejnéni v $estém (prosinec) dilu ¢asopisu jsou pfijimany do dne 15. listopada a musi
byt publikované do dne 31. prosince.

Pozadavky k rukopistim:
Objem - 10 - 30 stranek.
Jazyk Clanki — Cesky, ukrajinsky, angli¢tina, francouzstina, némcina.

U c¢lankt podavanych v libovolném jazyce, nezbytné v anglictiné musi byt uvedeno :

Anotace objemem 700-900 znaki, ndzev ¢lanku a uplna informace o autorovi: jméno a ptijmeni, titul,
akademicky titul, pracovni funkce, postaveni, zaméstnani.

Poznamky pod ¢arou — na kazd¢ strance.

Odkazy na zdroje na konci ¢lanku - volitelny.

Bibliografické popisy zdroju a odkazy by mély byt poskytované na zakladé norem APA (American
Psychological Association).

[ustrace k clanktim (grafické a vykresy) musi byt uvedeny ve formatu

TIFF nebo JPEG (kazda postava v samostatném souboru/dokumentu).

Vsimnéte si, prosime, pii zpracovani ilustraci ze v ¢asopisu neni pouzit barevny tisk.

Rukopisy které nesplituji tyto technické pozadavky redakcni kolégie neregistruje a nebude probirat
s uCelem tisku a zvefejnéni.

Adresa pro korespondenci:
E-mail: eppd13@gmail.com
ediskurs@gmail.com
Web: http://eppd13.cz

Adresa:
BEROSTAV DRUZSTVO, Vlastislavova 562/15, 140 00, Praha 4 - Nusle
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Vzorec bibliografického popisu zdrojl a literatury v ramci dohod APA (American Psychological
Association) ve srovnani s ACTY F'OCT 7.1:2006 (Stdtni Rada ze standartizace a metrologie
Ukrajiny):

Vseobecné pravidlo: odkazy na originalné zdroje a literaturu jsou pfedlozené v ptivodnim jazyce, t.je. neni pfelozeny a ne
piepsany.

Mgésic precténi web-stranky je uvedén v jazyce sepsani ¢lanku.
Citaty z jazykovych verzi zahrani¢nich, pokud jsou k dispozici, obsahuje také jazykové piivodni ¢lanek.

1. Kdyz se odkazuje na celé knihu jako celek:

Kelsen, H. (2009). General Theory of Law and State. Harvard: Harvard University Press.

[Podle ACTY to bude mit dalsi podobu: Kelsen, H. General Theory of Law and State / H. Kelsen. — Harvard : Harvard
University Press, 2009. — 516 p.]

Kdyz se odkazuje na stranku 17:
Kelsen, H. (2009). General Theory of Law and State. Harvard: Harvard University Press, 17.

2. Kdyz se odkazuje na celé knihu jako celek:
Ammvong, I'., [Taysmn [Ix., Ctpom K, Janrton P. (2002). Cpagrumenvnas noaumonoeus cecoonsa. Mocksa: Acriekt [Ipecc.

Kdyz se odkazuje na stranky 13-15:
Anmongn, I'., TTaysmn [Ix., Ctpom K, Jlanton P. (2002). Cpasrumenvnas nonumonoeus cecoons. Mocksa: Acmekr [pecc, 13—
15.

[Podle ICTY to bude mit dalsi podobu: Anmonn I'. CpaBuurtensHas noaurtonorus ceronss / I'. Aamonga, k. ITayamn, K.
Ctpom u 1ip.; cokp. nep. ¢ aura. A. C. bormanosckoro, JI. A. lNankunoit; mox pex. M. B. Unbuna, A. FO. MensBuins. — M. : AcriekT
Ipecc, 2002. — 537 c.]

3. Giumelli, F. (2013). How EU sanctions work: a new narrative. Chaillot Papers, 129.
[Podle ICTY to bude mit dal$i podobu: Giumelli, F. How EU sanctions work: a new narrative / F. Giumelli / Chaillot Papers.
—2013.-P.129.]

4. Mauxeiim, K. (1994). Juaenos nawezo epemenu. Mocksa: FOpucr. [Podle ICTY to bude mit dalsi podobu:: Manxeiim K.
Jlnarso3 Harmrero BpeMeHH: riep. ¢ HeM. u aHriL. / K. Manxeiim. — M. : FOpucr, 1994. — 700 c.]

5. Nigro, F., Nigro, L. (1970). Modern Public Administration. New York: Harper and Row. [Podle JICTY to bude mit dalsi
podobu: Nigro F. Modern Public Administration / F. Nigro, L. Nigro. — New York : Harper and Row, 1970. — 490 p.]

6. Rosenau, J. N. (2004). Governance. In T. J. Sinclair (Ed.), Global Governance. Critical Concepts in Political Science, 1, (p.
405). London, New York. [Podle ICTY to bude mit dalsi podobu: Rosenau J. N. Governance / J. N. Rosenau // Global Governance.
Critical Concepts in Political Science ; ed. by T. J. Sinclair. — London : New York, 2004. — Vol. 1. — P. 405.]

7. Kdyz se uvadi odkazy na webové stranky, polozka musi obsahovat jméno autora té stranky, titulni stranku (anebo jeji
nazev), nazev webu (uvedeny kurzivou), webovou adresu (URL) zvyraznénou znaky <>, a také, pokud je to mozné, datum, kdy
naposledy byla webova stranka aktualizjvana (v zavorkach) autorem odkazu:

EU Creating Court for Kosovo War Crimes. EPOCH Times. <http://www.theepochtimes.com/n3/601421-eu-creating-court-for-
kosovo-war-crimes/>

Mounteckbe 111. U36pannsie npousBeaeHus. O qyxe 3aKOHOB. Dnekmpounas 6ubauomexa bookZ.ru.
<http://bookz.ru/authors/montesk e-6arl -lui/montes01/1-montes01.html> (21. listopadu 2013).

8. Odkazy na pravni predpisy a pravni dokumenty:

Dohody:

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR). <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf> (21.
listopadu 2013);

Meswcoynapoounwlii naxm o 2paxcoancKux u noaumuyeckux npasax (mpuHAT 16 nexadps 1966 roxa, BeTymu B cuity 23 Mapra
1976 roma) 999 Coopuuk gorosopo OOH (MIII'TIIT). <http://www.un.org/ru/documents/decl _conv/conventions/pactpol.shtml>
(21. listopadu 2013).
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Kdy? se odkazuje na &lanek Umluvy (Konvence):

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR) art 2. <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf> (21.
listopadu 2013).

Pesomronist 2061 (yxBanena 25 munast 2012 poxy) Pb OOH. <http://zakon4.rada.gov.ua/laws/show/995 k87> (21. listopadu
2013).

Dvoustranné dohody:

(Dohoda mezi Vladou Ukrajiny a Vladou Ruské federace o spolupraci v oblasti hleddni v letectvi a zdchranéni. (Dohoda je
schvalend usnesenim Kabinerz Ministri Ukrajiny Ne 1094 ode dne 28.11.2012) (je piijaté dne 28. listopadu 2012, vstoupila v
platnost pro Ukrajinu 18-ho tnora 2013). Ogiyitinuii éicnux Yxpainu, 29, 130.)

Agreement Concerning the Sojourn of Refugees within the Meaning of the Convention Relating to the Status of Refugees
(Geneva Convention of 28 July 1951 and Protocol Relating to the Status of Refugees of 31 January 1967) (France — Austria)
(adopted 21 October 1974, entered into force 24 July 1975) 985 UNTS 303.

Doporuceni COII (Sluzba uspoidddni dopravy):

MOT Pexomenmanus Ne 195 (O pa3BuTHH JIOACKHX pecypcoB: 00pa3oBaHue, IOATOTOBKA KAJAPOB M HENIPEPBIBHOE 00yUeHHE)
(92 ceccus I'enepanbhoii koHbepenunn MOT, 17 utons 2004 roga). Ogiyitnuii catim Bepxoenoi Padu Ykpainu.
<http://zakon4.rada.gov.ua/laws/show/993 532> (2013, nucroman, 21).

MOT Pexomenparms Ne 195 (O pa3BUTHH IIOACKUX pecypcoB: 00pa3oBaHue, TOATOTOBKA KaIpOB U HENPEPHIBHOE 00yUCHNE)
(92 ceccus I'enepansHoit korpepentmu MOT, 17 mrons 2004 roga). Oficidlni webova stranka Nejvyssi rady Ukrajiny
<http://zakon4.rada.gov.ua/laws/show/993 532> (21. listopadu 2013).

Dokumenty OSN:

Jexnapanus o mpeIoCcTaBICHIH HE3aBUCUMOCTH KOJOHHAIBHBIM cTpaHaM U Hapoaam, ['’A OOH Pezomonus 1514 (XV) (14
nexabps 1960 roma)

UNGA Res 51/210 (17 December 1996) UN Doc A/RES/51/210.
<http://www.un.org/documents/ga/res/51/a51r210.htm> (21. listopadu 2013)

Dokumenty soudi

Dokumenty Mezinarodniho soudu:

Land, Island and Maritime Frontier Case (El Salvador/Honduras, Nicaragua intervening) (Application for Intervention)
[1990] ICJ Rep 92 <http://www.icj-cij.org/docket/index.php?sum=390&code=sh&p1=3&p2=3 &case=75&k=0e&p3=5> (13.
Cervence 2013).

Legal Consequences of the Construction of a Wall (Advisory Opinion) 2004 <http://www.icj-
cij.org/icijwww/idocket/imwp/imwpframe.htm> (13. ¢ervence 2013).

Case Concerning the Vienna Convention on Consular Relations (Germany v USA) (Request for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1.

Soudni usneseni jednotlivych zemi:

Cnpasa 3a koncmumyyitinum nooauuam Bepxosnozo Cyody Ykpainu woodo ionosionocmi Koncmumyyii' Yxpainu
(koncmumyyitinocmi) cmameit 103, 109, 131, 132, 135, 136, 137, nionyuxmy 1 nynkmy 2 po30iny XII «IIpuxinyegi nonoocenusy,
abszayy wemeepmozo nynkmy 3, abzayy uemeepmozo nyuxmy 5 posoiny XII «Ilepexioni nonoacennsa» 3axony Ypainu «Ilpo
cydoycmpiil i cmamyc cyooiey, Ne 1-1/2013, KCY 2013.

Zakony a jiné pravni ukony etc.

3akomn npo suxonasue nposadocenna 1999 (Bepxosna Pana Ykpaiun). Ogiyitinuii éicnux Yxpainu, 19, 194.

3akou npo suxonasue nposadocenna 1999 (Bepxosna Pana Ykpaiun). Ogiyitinuii caiim Bepxosnoi Paou Yxpainu.
<http://zakon].rada.gov.ua/laws/show/606-14> (21. listopadu 2013).

Lusinonuii kooexc 2003 (BepxosHa Pana Yxpaiun). Oghiyitinuii catim Bepxoenoi Paou Yxpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/page5> (21. listopadu 2013).

Posnopsoocenns npo cxeanenns Konyenyii cnpusinis opeanamu 6UKOHABYOT 61A0U PO3BUMKY 2POMAVSHCOKO20 CYCRINbCMBA
2007 (Kabinet MinictpiB Ykpaiuu). Ogiyiiunuil éichuk Yrpainu, 89, 89.

Odkaz na ¢lanek zakoniku, zakona, Konstituce, atd.

Husinsnuii kooexc, c1. 56, 1. 6 (2003) (BepxoBua Pana Ykpaiun). Ogiyitinuii caiim Bepxosnoi Paou Yrpainu. <
http://zakon2.rada.gov.ua/laws/show/435-15/page5> (21. listopadu 2013).
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Samples of bibliography formatting in accordance with the APA (American Psychological
Association) Agreements in comparison to State Standard of Russia and Ukraine 7.1:2006:

1. For reference to a book as a whole:

bapa6am, 10.I"., Jlaxosa, L.I., €Bcees, O.I1., Komicuuk, B.I1., Kymnipenko, O.I. [Ta in.] (2012). Korcmumyyitina iopucouxyis.
Xapkis: [Tpago.

For reference to page 62:

Bapa6am, 10.T"., [laxosa, L.I., €scees, O.I1., Konicuuk, B.I1., Kymmnipenko, O.I. [ta in.] (2012). Koncmumyyitina ropucouxyis.
Xapkis: [Ipaso, 62.

[Reference according to the State Standard: Konctutyuiitaa ropucaukmis : miapywsnuk / YO. I'. bapabam, I. I. axosa, O. I1.
€scees, B. I1. Komicauk, O. I'. Kymipenko; B.o. Han. yu-T "FOpun. akan. Yxpainu iM. S. Mynporo" ; 3a pex. 1O. I'. Bapa6am, A.
O. CeniBanos. — Xapkis : [Ipaso, 2012.— 165 c.]

Tunnenc, 3. (2005). Yempoenue obwecmesa: Ouepk meopuu cmpykmypayuu. 2-¢ u3a. Mockpa: Akanemudeckuii [Ipoexr.

[Reference according to the State Standard: T'mnnenc 3. Ycerpoenue obiiectBa: Ouepk Teopuu crpykrypaiuu / . I'ugenc. — 2-
e m31. Mocksa: Akagemuueckuii [Ipoext, 2005]

Ob6oporos, I0.H. (pen.) (2011). O6wemeopemuueckas wopucnpyoenyus. yuednwvlil kypc: yaeOHuk. Onecca: deHikc.

[Reference according to the State Standard: O6opotos 0. H. O6mereoperndeckas opucpyAeHIMS: yueOHBIH Kype : y4eOHHK
/ YO. H. O6oporoB. — Onecca: @enixe, 2011]

2. For reference to a book as a whole:

Anmongn, I., TTaysmn Ix., Ctpom K, Jlanton P. (2002). Cpasrumenvhas norumonozus cecoons. Mocksa: Acnekt [pecc.

For reference to pages 13-15:

Anmong, I'., IMaysmn [x., Ctpom K, Hanton P. (2002). Cpasnumenvnas nonumonoaus cecoous. Mocksa: Acmext Ilpecc, 13—
15.

[Reference according to the State Standard: Anmmonx I'. CpaBauTensHas momutonorus cerogus / I'. Anvonn, Jix. Ilaysmn, K.
CrpoM u ap.; cokp. nep. ¢ anri. A. C. borganosckoro, JI. A. Tankunoit; nox pea. M. B. Wnbuna, A. 0. MensBuiist. — M. :
Acnexr IIpecc, 2002. — 537 c.]

Anmnicos, €.0., Boponosa, JI.K., Kagpkanenko, C.T. Ta in. (1998). ®inancose npaso: niopyunux. Xapkis: ®ipma «KoHcym»,
127.

[Reference according to the State Standard: dinancose npaso : migpy4nuk / €. O. Amnicos, JI. K. Boponosa, C. T. KagpkaneHko
Ta iH. — XapkiB: @ipma «Koncymy», 1998. — C. 127.]

3. I'apOy3oB, B.H., [Tomosuy, A.I1. (2002). I'ybepraTop mrata: ctatyc u nonnomouns CLIA. Kanaoa: Dxonomuka, norumuxa,
xkyasmypa, 7, 55-70. [Reference according to the State Standard: ['apGy3oB B. H. ['ybepnaTop mrata: cratyc u noaaomouns / B. H.
T'apOy3oB, A. I1. ITonosuu // CILIA. Kanazna : DkOHOMEKa, TOMHTHKA, KyIbTypa. — 2002. — Ne7. — C. 55-70.]

4. Ilerpummn, O.B. (2000). IIpaBa moanHu gk GyHIaAMEHTaIbHA MIHHICTD IPABOBOI JEMOKPATHIHOI Iep>KaBHOCTI. AkmyanvHi
npobnemu popmyeanns npasoeoi depcasu ¢ Yrpaini: 0o 50-i piunuyi Konsenyii npo 3axucm npag moo0unu ma 0CHOGHUX C80000:
Marep. MixxHap. HayK.-npakT. KoH(.: y 2 4. Xapkis, 35-48.

[Reference according to the State Standard: ITerpuiunn O. B. Ipasa moaunu sk pyHIaMeHTalIbHA HIHHICTD TIPABOBOT
neMokpatudHoi aepxasHocti / O. B. Ierpuuins / AxtyansHi npo6neMu GopMyBaHHs IpaBoBoi AepxaBu B YKpaiHi: 10 50-1
piurnmi KoHBeHII1 Mpo 3aXuCT Mpas JIOIWHHE Ta OCHOBHUX CBOOOJ : MaTep. MikHap. HayK.-lpakT. KoH®. : y 2 4. —X. : Ham. ropun.
akazn. Ykpainu im. SI. Mynporo, 2000. — C. 35-48.]

5. Topobens, K.B. (2012). Axciocghepa npasa ma it komnonenmu: aBroped. auc. Ha 3700yTTs HAYK. CTYIIEHS KaH[. IOpHI.
Hayk: creml. 12.00.12 «®inocodis mpasay». Omeca.

[Reference according to the State Standard: I'opo6ens K. B. Akciocdepa npasa ta il KOMIOHEHTH . aBTOped. TUC. HA 3100y TTA
HayK. CTyINeHs KaHA. ropuj. Hayk : cren. 12.00.12 «®inocodis nmpasa» / K. B. 'opobens. — Oneca, 2012.]

6. Manxeiim, K. (1994). /Juacnos nawezo spemenu. Mocksa: FOpuct. [Reference according to the State Standard: Manxeiim K.
JlnarHo3 Hamiero BpeMeHu: mep. ¢ HeM. U aHriL. / K. Manxeiim. — M. : FOpucrt, 1994. — 700 c.]

7. Rosenau, J. N. (2004). Governance. In T. J. Sinclair (Ed.), Global Governance. Critical Concepts in Political Science, 1, (p.
405). London, New York.

[Reference according to the State Standard: Rosenau J. N. Governance /
J. N. Rosenau // Global Governance. Critical Concepts in Political Science ; ed. by T. J. Sinclair. — London : New York, 2004. — Vol.
1.—P.405]

8. For reference to a volume:

CucrtemMaTHdeckuil CBOJ MOCTaHOBIeHUH ExarepuHociIaBCKOro ryGepHCKOro 3eMckoro coopanus. 1866-1913 rr. (1914). (T. 1.
1866-1889). Exatepunocnas: Tunorpadus ryoepHCKOro 3eMcTBa, 334.

[Reference according to the State Standard: Cucremarmdeckuii cBox mocTaHoBIeHHMH ExaTepHHOCIABCKOTO TyOEepHCKOTO
3eMckoro coopanus. 1866-1913 rr. — Exarepunocnas : Tunorpadust ryoepackoro 3emctsa, 1914. — T. 1. 1866-1889. — C. 334.

9. Laws of the Russian empire (have features of essential elements in comparing to the modern laws):

without reference to the article:

Bricouaiime ytBepxnennoe OOmee [lomoxkeHne o KpecThsHaxX, BBILEANINX M3 KpemocTHOW 3aBucumoctu (1861). Iloanoe
cobpanue 3axkonos Poccuiickou umnepuu Il, T. 36, Omo. 1, Ne 36657.
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[Reference according to the State Standard: Bricouaiimie yrBepikaernoe OOruee ITonoxeHrne 0 KpecThsiHaX, BBIMEIIINX U3
kpenoctHOH 3aBucuMocTH. 19 deBpansa 1861 r. // TIC3 II. — T. 36. — Ota. 1. — Ne 36657.]

with the reference to an article of the Law:

Bericouaiime ytBepxkaenHoe O6mee [lomoxkeHHe 0 KpecThsHAX, BBHIMICIIINX U3 KPEMOCTHOW 3aBucuMoctH, ct. 27, 11, m. 3.
(1861). Iloanoe cobpanue 3axonos Poccuiickoii umnepuu II, T. 36, Omo. 1, Ne 36660.

[Reference according to the State Standard: Beicouaiime yTtBepxneHHoe I[lomoxkeHne 0 TyOEpHCKMX W YE3IHBIX IO
KPECThSIHCKHM JefiaM yupexaeHusix. 19 despans 1861 r. // TIC3 II. — Ne36660.]

10. Collections of materials of official office work:

Hocmanosnenusn VII ouepednozo Examepunociagckozo 2y0epHcKo2o 3emcko2o cobpanus ¢ 28 okmabpsa no 12 noabpa 1872
2o00a (1873). Exarepunocnas: B Tunorpadun rybepuckoro npasienus, 153-156.

[Reference according to the State Standard: IToctanoenenust VII odepermHoro ExaTeprHOCIaBCKOTO TYOESPHCKOTO 3€MCKOTO
cobpanms ¢ 28 oxtsa0pst mo 12 HostOpst 1872 roma. — Exatepunocnas : B tunorpaguu ry6eprackoro mpasnenus, 1873, — C. 153—
156.]

11. For referring to materials of websites, a reference includes name of the author, the title of webpage, the title of website (in
italics), the address of website (URL) given in symbols <>, and possibly the date of last visit to website in parentheses:

Monteckbe  LLl.  UM30pamneie  mpousBemeHus. O  Oyxe  3aKOHOB.  Dinexkmpownuas — 6ubnuomexa  bookZ.ru.
<http://bookz.ru/authors/montesk e-6arl -lui/montes01/1-montesO1.html> (2013, November, 21)

Mamunosceka, O. Illogo HarambHEUX TIpoONIEeM yIOCKOHAJEHHA MirpaniiiHol mnomitukn nepxaBu. O@iyitinuil  cavim
Hayionanvnozo incmumymy cmpameziunux oocuioxcens npu Ilpesudenmosi Ykpainu. <niss.gov.ua> (2014, rpyznens 21).

12. References to legislative acts and legal documents:

Treaties

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR). <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf> (2013,
November, 21)

Mesicoynapoonuiii naxm o epadicoancKux u norumuyeckux npagax (NpuHAT 16 nexadpst 1966 roxa, BCTymmn B cuity 23 MapTa
1976 roma) 999 Co6opuuk moroBopo OOH (MIIITIII). <http://www.un.org/ru/documents/decl conv/conventions/pactpol.shtml>
(2013, November, 21)

For reference to an article in a Convention:

International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March 1976) 999
UNTS 171 (ICCPR) art 2. <https://treaties.un.org/doc/Publication/UNTS/Volume%20999/volume-999-1-14668-English.pdf>
(2013, HOs16pB, 21)

Pesomontist 2061 (yxBamena 25 mumas 2012 poky) Pb OOH. <http://zakon4.rada.gov.ua/laws/show/995 k87> (2013,
November, 21)

Bilateral Treaties:

Yeooa mixnc Kabinemom Minicmpie Ykpainu ma Ypsaoom Pociiticbxoi @edepayii npo cnigpobimnuymeo 6 2any3i agiayiiinozo
nowyky i pamyeannsi (Yrogy 3atBepmkeno ITocranoBoro KM Ne 1094 Bix 28.11.2012) (mpuitasra 28 mucromaga 2012 poky,
Habpana yrnHHOCTI Ui YKpainu 18 mrororo 2013 poky). Ogiyitinuil gichux Yrpainu, 29, 130.

Agreement Concerning the Sojourn of Refugees within the Meaning of the Convention Relating to the Status of Refugees
(Geneva Convention of 28 July 1951 and Protocol Relating to the Status of Refugees of 31 January 1967) (France — Austria)
(adopted 21 October 1974, entered into force 24 July 1975) 985 UNTS 303.

ILO Recommendations:

MOT Pexomenparms Ne 195 (O pa3BuThu JHOJICKHX PECYpPCOB: 00pa3oBaHue, MOJATOTOBKA KaIpOB U HEMpepbIBHOE 00ydeHwe) (92
ceccusi [enepanpHoit  konpepenumn MOT, 17 wuions 2004 roma). Odhiyiinuii  caum Bepxoenoi Paou  Vkpainu.
<http://zakon4.rada.gov.ua/laws/show/993 532> (2013, November, 21).

UN Documents

Jlexnapanus o IpeIOoCTaBICHHN HE3aBHCUMOCTH KOJIOHHAIBLHBIM cTpaHaM U HapoaaMm, A OOH Pezomronms 1514 (XV) (14
nekabps 1960 roma)

UNGA Res 51/210 (17 December 1996) UN Doc A/RES/51/210. <http://www.un.org/documents/ga/res/51/a51r210.htm>
(2013, November, 21)

Judicial Documents

ICJ Documents

Land, Island and Maritime Frontier Case (El Salvador/Honduras, Nicaragua intervening) (Application for Intervention)
[1990] ICJ Rep 92 <http://www.icj-cij.org/docket/index.php?sum=390&code=sh&pl1=3&p2=3&case=75&k=0e&p3=5> (2013,
July, 21).

Legal  Consequences of the Construction of a Wall (Advisory Opinion) 2004. <http://www.icj-
cij.org/icjwww/idocket/imwp/imwpframe.htm> (2013, July, 21).

Case Concerning the Vienna Convention on Consular Relations (Germany v USA) (Request for the Indication of Provisional
Measures: Order) General List No 104 [1999] ICJ 1.
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ECHR Cases:

(before Oct. 31 1998)

Delta v. France (Article 50), 30 January 1990, § 38, Series A no. 191-A

Allenet de Ribemont v. France (interpretation), 7 August 1996, § 17, Reports of Judgments and Decisions 1996-111

Garnieri v. Italy, no. 22256/88, Commission decision of 18 May 1992, unreported

(beginning November 1, 1998)

Campbell v. Ireland, no. 45678/98, § 24, ECHR 1999-11

Campbell v. Ireland [GC], no. 45678/98, § 24, ECHR 1999-11

Campbell v. Ireland (dec.), no. 45678/98, ECHR 1999-I1

Campbell v. Ireland (dec.) [GC], no. 45678/98, ECHR 1999-11

Campbell v. Ireland (preliminary objections), no. 45678/98, § 15, ECHR 1999-11

Campbell v. Ireland (just satisfaction), no. 45678/98, § 15, ECHR 1999-11

Judgements of National Courts:

Heno o npogepke Koncmumyyuonnocmu nonodicenuti wacmu nepgoti cmamou 237 Yeonosno-npoyeccyanibnoeo Kooekca
Poccuiickoii @edepayuu 6 cészu ¢ acanobou epasxcoanuna Pecnybnuxu Yzbexucman B.T. I'adaesa u 3anpocom Kypeanckoeo
obnacmuoeo cyoa (nocranosienue), Ne 16-I1, KC P® 2013. <http://www.consultant.ru/document/cons doc LAW 148711/>
(2013, November, 12).

Cnpasa 3a xoucmumyyitinum noodanusam Bepxoenozo Cyody Vkpainu woodo eionosionocmi Koncmumyyii Yxpainu
(koncmumyyitinocmi) cmameu 103, 109, 131, 132, 135, 136, 137, nionynkmy 1 nynxkmy 2 po3diny XII «IIpukinyesi nonodxceHHsy,
abzayy yemeepmoeo nyHkmy 3, ab3ayy uwemeepmoco nyHkmy 5 po3oiny XIII «Ilepexioni nonoscennsy 3axony Vxpainu «llpo
cyooycmpiil i cmamyc cyoodiey, Ne 1-1/2013, KCY 2013.

Laws and so forth

3akon npo suxonasue nposadcenns 1999 (Bepxosna Pana Ykpaiun). Ogiyitinuil éicnux Yxpainu, 19, 194.

3akon npo euxonague nposadoicenns 1999 (BepxoBna Panma VYkpaium). Odgiyitinuii caiim Bepxoenoi Paou Ykpainu.
<http://zakon1.rada.gov.ua/laws/show/606-14> (2013, November, 21).

Hueginenuii  kodexc 2003  (BepxoBHa Pama  Vkpaimm).  Odhiyitinuti  caum  Bepxosnoi  Paou  Vxpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/page5> (2013, November, 21).

Posnopsoocenns npo cxeanenns Konwyenyii cnpusiHusa opeanamu 6UKOHAGUOT 61A0U PO3BUMKY SPOMAOAHCHKO20 CYCRIIbCmEd
2007 (Kabiner MinictpiB Ykpaiun). Ogiyitinuii sicnux Yxpainu, 89, 89.

Reference to an article in a Code, Law, Constitution, etc.

Lusinohuii kodexc, cr. 56, . 6 (2003) (BepxoBna Panma Vkpaiuu). Odiyitinuii caim Bepxosnoi Paou Ykpainu.
<http://zakon2.rada.gov.ua/laws/show/435-15/page5> (2013, November, 21)
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